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LESSONS LEARNED FROM THE 
2004 PRESIDENTIAL ELECTION 


THURSDAY, JULY 24, 2008 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 1:26 p.m., in room 
2141, Rayburn House Office Building, the Honorable Jerrold Nad- 
ler (Chairman of the Subcommittee) presiding. 

Present: Representatives Nadler, Davis, Wasserman Schultz, 
Ellison, Conyers, Scott, Watt, Franks, and Jordan. 

Staff Present: David Lachmann, Subcommittee Chief of Staff; 
LaShawn Warren, Majority Counsel; Caroline Mays, Majority Pro- 
fessional Staff Member; and Paul Taylor, Minority Counsel. 

Mr. Nadler. This hearing of the Subcommittee on the Constitu- 
tion, Civil Rights, and Civil Liberties will come to order. 

Without objection, the Chair is authorized to declare a recess of 
the hearing. We will now proceed to Members’ opening statements. 
As has been the practice in the Subcommittee, I will recognize the 
Chairs and Ranking Members of the Subcommittee and of the full 
Committees to make opening statements. In the interest of pro- 
ceeding to our witnesses and mindful of our busy schedules, I 
would ask that other Members submit their statements for the 
record. 

Without objection, all Members will have 5 legislative days to 
submit opening statements for inclusion in the record. 

The Chair now recognizes myself for 5 minutes for an opening 
statement. 

Today’s hearing looks at the way in which the Nation admin- 
isters its elections, the way we go about ensuring the integrity of 
our elections, and the means we use to ensure that the right of all 
eligible voters to cast their votes, and have those votes counted in 
an environment that is free from intimidation, is protected. 

Unfortunately, we have not always done a very good job admin- 
istering our elections in a manner that we expect of other nations. 
If the result was solely disenfranchisement of large numbers of 
people, that would be bad enough. Unfortunately, we have now 
seen in the past two Presidential elections that the public no longer 
has confidence that our elections are truly fair and that the results 
are accurately reflected in the final vote tally. The former is a vio- 
lation of our values, our laws, and our Constitution. The latter 

( 1 ) 
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threatens the very foundation of our Democracy. If the public can- 
not be assured that our elections are free and fair, the results 
rightly or not, will always be suspect. The outcome, especially in 
a close election, could lose its legitimacy. That would be cata- 
strophic, not just for the individuals whose right to vote was lost 
or impaired but for the entire Nation. 

Today this Subcommittee looks at some of the problems we have 
encountered in past elections, and we will explore possible solu- 
tions to those problems. It is unfortunate that the Federal agency 
charged with the administration of our election laws, especially the 
Voting Rights Act, which this Committee crafted and just extended 
2 years ago, declined to send a witness today. It is absolutely im- 
perative that this Committee ensure that the department is focused 
on threats to the right to vote and has a plan to meet those threats 
effectively. 

The Election Assistance Commission, which Congress established 
as part of the Help America Vote Act, has provided a great deal 
of information and proposals on how to run our elections better. It 
would have been good to hear from the Department of Justice 
about those proposals, what the reaction of the voting section to 
those proposals is, and what steps the DOJ is taking to follow up. 
We will pursue these questions as well. 

Serious flaws in an election cannot be dealt with after the fact. 
A person who is disenfranchised can never get that vote back. An 
election rendered suspect by voting rights violations will remain 
suspect. That is unacceptable, and I hope the other Members of 
Committee on both sides of the aisle will join me in demanding 
that DOJ, the Department of Justice, fully respond to our questions 
on these important matters. 

We are joined today by the former Secretary of State of Ohio, Mr. 
J. Kenneth Blackwell, to discuss the very controversial election 
held in that State in 2004 when he was that State’s chief election 
officers. Make no mistake, although the Ohio case has been closely 
examined and hotly debated over the last 4 years, it is far from 
unique. Many of the issues that arose in Ohio are symptomatic of 
problems encountered around the country. 

Four years ago. Members of this Committee asked the then ma- 
jority to conduct hearings into the 2004 elections. The majority at 
that time had other issues it deemed more important. Nonetheless, 
we must confront these problems and seek solutions even 4 years 
after the fact. At that time. Chairman Conyers conducted his own 
unofficial inquiry, including questions for Mr. Blackwell to which 
we never received a response. I hope we can conduct today a for- 
ward-looking and problem-solving hearing. We owe the voters no 
less. 

I want to welcome our witnesses. I look forward to your testi- 
mony. And I must add at this point that we will have two panels 
today. The first one is sitting in front of us. And I look forward to 
hearing the testimony of all the witnesses. 

I yield back the balance of my time. 

I would now recognize for an opening statement our distin- 
guished Ranking minority Member, the gentleman from Arizona, 
Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 
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Mr. Chairman, voting is the life hlood of a democracy. 

There are no legitimate leaders in a democracy without legiti- 
mate elections. And as we begin this discussion today, I would like 
to draw everyone’s attention to a letter that was sent earlier this 
year to the Nevada State Democrat party that I believe illustrates 
the challenges that are in many kinds of elections. I point to this 
letter simply because it illustrates the confusion that can occur and 
the doubt that can be generated when we either do not have a clear 
means of verifying legal voters or when existing voting laws appear 
to go unenforced. 

This letter was sent by the Hillary Clinton for President cam- 
paign, and it requests an investigation into voter suppression re- 
garding actions taken by the Ob^ama Presidential Election cam- 
paign. Let me quote from that letter from the Clinton campaign. 

The letter states: “The Clinton campaign wishes to bring to your 
attention information we have received evidencing a premeditated 
and predesigned plan by the Obama campaign to engage in system- 
atic corruption of the party’s caucus procedures. Compounding this 
blatant distortion of the caucus rules was an egregious effort by the 
Obama campaign to manipulate the voter registration process in 
its own favor, thereby disenfranchising countless voters.” 

They list caucus chairs obviously supporting Obama deliberately 
miscounted votes to favor Senator Obama; deliberately counted un- 
registered persons as Obama votes; deliberately counted young 
children as Obama votes. Many Clinton supporters were threat- 
ened with employment termination or other discipline if they cau- 
cused for Senator Clinton. 

Now, it seems to me, of course, that depending on the facts of 
the case in each instance, these instances may constitute any num- 
ber of serious violations of Federal elections laws. 

And now I would like to, Mr. Chairman, read a letter that the 
Obama campaign sent around the same time to the Nevada Demo- 
crat party alleging that Clinton campaign workers are, “turning 
our supporters away by asking to see their IDs and telling them 
they aren’t valid.” 

Now that is particularly unsettling since such abuse could be 
remedied if there were a single secure universally recognized and 
accepted voter ID. My own State of Arizona enacted just such a 
law. 

Public support for secure voter ID remains very strong, according 
to Washington Times: “Support for the concept is overwhelming,” 
said Scott Rasmussen. “More than three-fourths of Republicans 
supported showing identification, as did 63 percent of Democrats 
and Independents, 58 percent of Blacks, 69 percent of Whites and 
66 percent of other ethnic or racial minorities backed the concept.” 

A recent survey conducted by the nonpartisan Congressional Re- 
search Service found that two-thirds of local election officials be- 
lieved that voter identification requirements will make elections 
more secure. The recent experience under Indiana’s voter ID law, 
which was recently upheld by the Supreme Court in an opinion 
that was offered by famously liberal Justice Stevens shows that 
such laws do not diminish voter turnouts. Rather they can increase 
voter turnout by giving legal voters the security of knowing that 
their vote will be counted and that it will not be negated by the 
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vote of someone voting illegally. Indeed, the recent elections in In- 
diana went very smoothly hy all accounts. 

I also want to point out that when the Indiana voter ID law was 
challenged by opponents in the Supreme Court, it turned out that 
the lead plaintiff in that case had been illegally registered to vote 
in two different States. 

Now I know duel voting registrations can often be innocent mis- 
takes, but they are mistakes nevertheless, and they can invite vot- 
ing fraud by others, and they should be brought forward and cor- 
rected. 

That the exploitation of gaps in the voting system to facilitate 
voting fraud is a problem today cannot be plausibly denied. 

Just since our last hearing on this subject a few months ago, the 
New York Times reported that a Democratic district attorney in 
Alabama has called for a Federal investigation into voting irreg- 
ularities there. And the Times article itself quotes several individ- 
uals who admit on the record that they have been paid for their 
vote and that the practice is “pretty common.” 

And a special investigations unit in Milwaukee issued a report 
that found evidence of illegal voting in which “persons had to com- 
mit multiple criminal acts in an effort to reach their ultimate goal 
of voting.” 

The same report concluded that “the reports of more ballots cast 
and voters recorded were found to be true.” The report then states 
that the only reason prosecutions weren’t pursued was because 
election records were so poorly maintained. The Supreme Court 
itself recognized the problem of voting fraud in its Crawford deci- 
sion in April. 

Mr. Chairman, it’s important to all of us to know that, when we 
vote, that the process will be fair and just and accurate. I think 
that it not only lends great credence to our system, but it avoids 
some of the challenges that other countries have demonstrated, like 
Mexico, to where their entire elections are called into question be- 
cause people do not have confidence in the system. 

So, with those concerns in mind, I look forward to hearing from 
all of our witnesses today and to exploring what Congress can do 
to help maintain the integrity of the election process. 

I want to thank all of our Nation’s election officials, including 
Kenneth Blackwell, who so nobly and ably served the State of Ohio 
as Secretary of State. 

Thank you, Mr. Chairman. 

Mr. Nadler. I thank you. 

I want to welcome our distinguished panel of witnesses today, at 
least our first panel of witnesses today. Before we begin, we have 
an opening statement by the distinguished Chairman of the full 
Committee, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Nadler and Ranking Mem- 
ber. 

This is an important hearing, because we’ve had so much con- 
troversy about the appropriateness and fairness of our election 
process starting with the year 2000, where the Supreme Court in- 
tervened in a Presidential outcome for the first time in American 
history. Then we had 2004, in which we had a huge amount of con- 
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troversy following the outcome of the Ohio election vote, which de- 
termined the Presidency of the United States that year. 

But in between those elections and even now, there were Federal 
elections that have been in controversy as well. And so it is impor- 
tant that we note Chairman Nadler’s comment; we get little or no 
cooperation from the Department of Justice, the election section, 
where the security and confidence of the balloting process, the elec- 
toral process, is monitored and enforced. 

First of all, we can’t even get a witness here from that section 
from the Department of Justice. And that leads to people being 
suspicious about what’s up. Will this process of disputed balloting 
continue on, or is this just an Attorney General that’s preoccupied 
with other matters? Why can’t we appreciate that in a year where 
we’re going to have an acknowledged record turnout of new voters, 
we can’t even get a representative from the Department of Justice 
to tell us what’s happening? 

So this lack of communication is very serious. And I’m very con- 
cerned that we’re going to get the same kind of song and dance 
that frequently issues from the Department of Justice, namely, 
“we’re on it; we’ve got people working on it; we’re concerned; we’re 
going to try to do a good job; do not worry.” Whenever any com- 
plaints arise, everything will be okay. 

Well, everything is not going to be okay because coming up on 
the back end of the problem is a lot different from being proactive 
and dealing with the problems that can easily be seen in advance. 

The other question we’re trying to get to the bottom of is, how 
much of the Department of Justice’s resources are allocated to 
making sure that this is the fairest election we’ve had in many 
years? That we’ve got to find out as well. 

And so it is with great enthusiasm that I look forward to the wit- 
nesses that are here. We note that the former Secretary of State 
of Ohio who lead the election process in that State is present with 
us voluntarily, and we appreciate that very much. 

We’re looking forward to the hearing. 

And thank you. Chairman Nadler. 

Mr. Nadler. Thank you, Mr. Chairman. 

Mr. Nadler. Before we begin, it is customary for the Committee 
to swear in its witnesses. If you would please stand and raise your 
right hand to take the oath. 

[Witnesses sworn.] 

Mr. Nadler. Thank you. 

Let the record reflect that the witnesses answered in the affirma- 
tive. 

You may be seated. 

Without objection, your written statements will be made a part 
of the record in their entirety. We would ask each of you to summa- 
rize your testimony in 5 minutes or less. To help you keep time, 
there is a timing light at the table. When 1 minute remains, as- 
suming the system operates properly, the light will switch from 
green to yellow, and then to red when 5 minutes are up. 

It is customary at this point for me to read the short biographies 
of the witnesses, of the first panel, but I don’t seem to have them 
here. So when they arrive, we’ll perhaps go into them at this point. 
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But our first witness is Mr. Kenneth Blackwell, who is the 
former Secretary of State of Ohio, as well as other things I would 
have mentioned had I had his biography here. 

Mr. Blackwell. 

TESTIMONY OF J. KENNETH BLACKWELL, RONALD REAGAN 

DISTINGUISHED FELLOW, THE BUCKEYE INSTITUTE FOR 

PUBLIC POLICY SOLUTIONS 

Mr. Blackwell. Thank you, Mr. Chairman and good afternoon 
to you and Members of the Committee. 

I am here today at the Committee’s request to speak to the 
issues of or the issue of. Lessons Learned in the 2004 Election. I 
testify today in my capacity as a private citizen. 

In my estimation and in that of most independent observers, 
Ohioans were well served by their State and local elections officials 
in 2004. I personally thank each of them for their exemplary serv- 
ice. 

The State of Ohio received more than its fair share of attention 
during the long campaign leading to the November 2nd election of 
that year. With the prospect of a close contest for the State’s 20 
Electoral College votes, Ohioans experienced an unprecedented 
media blitz and an energetic set of drives to register voters, which 
produced nearly 1 million new voters. 

As election day approached, attorneys from both sides were in 
position, combing Ohio’s election rules for provisions that would 
help them and their associates and watching the process for errors 
that might inevitably occur. 

Let me quote one succinct statement about that outcome: “Over- 
all, Ohio has a good system. Like any system, if you scrutinize it 
enough, you’re going to find weaknesses.” This quote is fromDon 
McTigue, a Democratic lawyer who worked in the Secretary of 
State’s Office in a previous Administration and who was deeply in- 
volved in the election and its aftermath. 

I happen to agree with Mr. McTique. Overall, Ohio has a good 
system, and it performed under extraordinary stress. And yes, it 
has some weaknesses, and I have spoken to some of those in my 
prepared remarks that I have submitted for the record. 

But, first, I am compelled to speak to the fabrications, the exag- 
gerations that some who disliked the fact that their Presidential 
candidate lost Ohio keep repeating. Unlike Mr. McTigue, they dis- 
miss evidence and simple explanations and the word of fellow 
Democrats when the intimidation or the intimation of some vast 
conspiracy to steal the election is so much more exhilarating. 

Our 88 bipartisan County Boards of Elections provides the 
checks and balances that make it virtually impossible for either 
party to rig an Ohio election from the inside. They decide on the 
distribution ratios of voting equipment. They decide the location of 
polling stations. And they select the voting equipment used in their 
counties from a list of equipment certified by the Secretary of 
State’s Office. All of these safeguards ensure that local concerns 
about access to polling stations and equipment are handled locally 
and that both parties have a say in the final decisions. The Sec- 
retary of State’s Office collects and certifies the final outcome. 
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In sum, I do not believe that it is a good use of a Committee’s 
time or my own to rehash the details of the most thoroughly vetted 
election in recent memory. But I did not want to miss this oppor- 
tunity to give credit to the more than 50,000 Ohioans who worked 
hard to make the 2004 election one of the most fair and accessible 
in the State’s history. 

In my prepared remarks, I give you roughly nine lessons, eight 
lessons that were learned. Let me focus on one in my remaining 
few minutes, and that is the long lines in Franklin County. It is 
so important that we deal with this, because this is the imagery 
that has come to represent the entire election process in the State 
of Ohio. 

Close elections and hotly contested issues mean big turnouts. 
Boards of Elections around the country and in Ohio use turnout 
figures or should use turnout figures from 2004 to better anticipate 
precinct-by-precinct demand on voting equipment. In Ohio, in 
Franklin County, we had too few voting machines to accommodate 
the demand that was a historic demand. 

County Boards of Election are made up of Democrats and Repub- 
licans. In 2004, the chairman of the Franklin County Board of 
Election was African-American, a labor leader, a civil rights activ- 
ist, and a Democrat. And they made a decision on the distribution 
of voting machines based on how many machines they had and his- 
toric data. Those considerations were insufficient for the record 
turn out, and we had long lines. 

I must give them credit for accommodating a highly stressed sys- 
tem under those circumstances, but they did it, and let me say that 
there was a record turnout of African-American voters. There was 
a successful account of the vote in Franklin County, and I think it 
speaks to the local control and the bipartisan Boards of Elections 
that we have. 

I know that there are those who would disagree, but that’s what 
these sort of conversations are for. 

Thank you very much. 

[The prepared statement of Mr. Blackwell follows:] 
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Prepared Statement of J. Kenneth Blackwell 


COMMI'ITKKON TlIKjUDICIAUY 

Sl'HCOMMI 11 HK ON I'IIKCONS'I'I'IUTION, CIVII.Rk;I ris& Civil. LlHKin IKS 

Hi ;ARIN(', on “LIvSSONS LivARMil) I'ROM ■|'Hi ;2004 El.l Xn iON” 

Thursday, July 24, 2008 

1 Prepared Statement oftiie 

2 Honorable J. Kenneth Blackwell 

?> Good al'temoon, Mr. Chairman. I am here today at the Committee’s request to speak to the 

4 issue of “Lessons Learned in the 2004 Election.” T testify today in my capacity as a private 

5 citizen. 

6 The subject of this hearing is, as 1 understand it, the future. Although my service as Ohio’s 

7 chief elections officer from 1999-2007 puts me in a good position describe the lessons we 

8 learned in Ohio before and after the 2004 election, the person who has the constitutional 

9 responsibility to put those lessons into practice in 2008 is my successor as Secretary of State, 

1 0 Jennifer Brunner. Any questions the Committee or its Members have about Ohio’s current 

1 1 policies should be directed to Secretary Brunner. 

12 Ohio received more than its fair share of attention during the long campaign leading to the 

13 election held on November 2, 2004. The prospect of a close contest for the state's 20 Electoral 

14 votes focused worldwide media attention on Ohio before, during, and after the election, 

15 Attorneys for the media, the political parties, independent candidates, and a variety of local, 

1 6 State, and national interest groups kept Ohio’s state and federal courts (and one in New Jersey) 

17 busy both before and during the election. Disappointed partisans who know little to nothing 

1 8 about the bipanisan political safeguards built into Ohio election laws have sought to discredit the 

1 9 outcome by making baseless charges that have been thoroughly refuted by Ohio’ major 

20 newspapers, by the Democratic Chairman of the Franklin County Board of Elections, and by and 

21 a variety of i ndependent researchers. 

22 In my estimation - and in that of most independent observers, Ohioans were well-served by 

23 their state and local elections officials in 2004. T thank each of them here for their serv ice. 

24 Running an election is democracy in action. Just as in any other setting, perfection is 

25 impossible. It takes thousands volunteers to get the polls open and closed on time. Although 

26 Ohio’s eighty-eight boards of county commissioners appropriate the money to pay most of the 

27 costs of running elections, the “hands on” work of making elections clean, efficient, and 
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Prepared Statement of the Honorable J. Kenneth Blackwell 

28 atidilahle is the responsibility of Ohio’s bipartisan county boards of election. Our eighty-eigbt 

29 bipartisan county boards of election provide the checks and balances that make it virtually 
.30 impossible for either party to rig an Ohio election “from the inside.” They decide on the 

31 distribution ratios for voting equipment; they decide the location of polling stations; and they 

32 select the voting equipment used in their counties from lists of equipment certified by the 

33 secretary of state’s office. They also count the ballots, validate provisional votes, and certify the 

34 vote tallies. County board of elections’ staff members work hard together and with their 

35 counterparts around the state into the wee hours of the “mornings after" every election to run an 

36 honest election. 

37 All of these local safeguards ensure that local concerns about access to polling stations and 

38 equipment are handled locally, and that both political parties have a say in the final decisions. 

39 The secretary of state’s office collects and certifies the final outcome. 

40 The dedicated professionals of the secretary of state's office also deserve special mention, 

41 The eyes of the world were on my office in Columbus on November 2, 2004, Observers from the 

42 United Nations visited our offices in Columbus to see us in action. From the precinct level to the 

43 solid wall of satellite trucks gathered in front of the Ohio State Capitol, the media were out in 

44 force and made no secret about their willingness to sue if they felt that access was too limited, 

45 Some did' , Internet users from around the world hit our website at a rate of more than 50,000 hits 

46 per hour at some of the peak hours after the polls closed. 

47 And then there were the lawyers. Each candidate and party had teams of them around the 

48 state. So did the media, the Department of Justice, and just about every interest group that had a 

49 stake in that election. The Ohio Attorney General's Office and its Special Counsel litigated all 

.50 around the state on my behalf to preserve the integrity of the voting process and to ensure voter 

51 access to the polls. At one point, T even went so far as to instruct my lawyer, then- Attorney 

52 General Jim Petro, to settle a case in which the Summit County Democratic Party had challenged 

53 a state law allowing challengers to question a voter’s credentials at the polling station. He 


' .S't’t’, e.g., American Uroadcasting Companies, Inc. etal. vJ. Kenneth Hlackwell. No. 1:()4CV75(), (U.S.D.C.. S.D. 
Ohio) (media access to polling place within 100 feet of the flags at the entrance to the poUit^ place); (Akron) 
Beacon Journal /Aih/ishing Co.. Inc. v /i/o'c/rwe//, etal.. No. 04^313 (h*** Circiut)(\acalii^ onJcr of llic Dislricl 
Court cillow ing Beacon Journal repoitere to be insi de polling stations). 


Page 2 of 9 
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54 refused, arguing that his obligation was to defend the state's laws. Though 1 too thought the law 

55 was constitutional, 1 had to run an election to run and there was no way to resolve the important 

56 issues involved in that case on the eve of the election.^ 

57 In sum, 1 do not believe it is a good use of either the Committee’s time, or my own, to 

58 rehash the details of the most thoroughly-vetted election held in recent memory, but 1 did want to 

59 take the time to give credit to the more than 50,000 Ohioans who worked hard to make the 2004 

60 election one of the most fair and accessible in the state’s history. 

61 T will focus the remainder of my comments - as the Committee has requested - on the 

62 “lessons learned” during the 2004 election cycle that can be applied to the future. 1 have attached 

63 copies of additional studies, newsarticles,andothermaterialsfortheCommittee’sinformation. 

64 Li;ssonsLi:akni;d i\ Ohio -2004 

65 1 Close elections and hotly-contested issues mean big turnout. Boards of Election 

66 around the country should use the record turnout fif'u res from 2004 to better 

67 anticipate precincUby-precinct demands on voting equipment We learned a lot from 

68 the 2004 election. One of those lessons is that the length of lines is a function of the type 

69 of voting equipment used; the number of voting machines per precinct (which 

70 determines the maximum number of voters, per precinct, per machine); the availability 

71 of early voting and ‘‘no-fault” absentee ballots (which 1 discuss later in this statement); 

72 the political mood of the voters; voter interest in the candidates and ballot issues; and 

73 environmental factors like the weather. The Ohio Legislature, following my lead, 

74 imposed a ceiling on the maximum number of voters per machine statewide (1 :175)^. 

75 To put this number into context, let’s consider the facts from the 2004 election*'. In 

76 Cuyahoga County, Ohio’s largest, voting machines were allocated on a uniform basis of 

77 one machine to 1 17 voters (1:117). Election Day figures showed that the average 


^ Ted Wcdliiig. Blackwell tries to ban cliallciigcrs at polls: Pclro refuses.” Cle\-eland Plain Dealer, Salurdaw 
October 10. 2()()4, 

^ Section 514,03. Amended Substitute House Bill 66, 126* Ohio Legislature (June 30. 2005) 

*' Mark NfU'inik. ' Delays at Polls Weren't a Scheme; Voting Machines Distributed Evenly," Cleveland Plain Dealer, 
Monday, Januaw 1 7, 2005, Mr, Niiymik's article includes a vew useful - and informative - map of Cuyahoga 
Count}’, and includes details concerning the precincts having the greatest number of voters per niacliine. 
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78 utilization of the machines was 70.5 votes per machine county wide. 

79 The number of voters per machine in the City of Cleveland was actually lower than 

80 average than in the outlying suburbs (64 voters per machine in the City of Cleveland and 

81 74 voters per machine in the outlying suburbs). The highest number of voters per 

82 machine in Cuyahoga County was 173 voters per machine. 

8.3 The long lines in parts of Columbus that got so much attention were caused by a 

84 combination of unprecedented population growth in the City of Columbus and 

85 unprecedented voter turnout. Even those problems did not stop the Franklin County 

86 Democratic Party from taking control of the Board of County Commissioners for the 

87 first time in twenty years.® Late registrations by students in the Kenyon College precinct 

88 after the Knox County machines were allocated and programmed caused the long lines 

89 there,® 

90 2. It pays to be proactive and to use all available technologies to ensure that voters 

91 will know where and how to vote. From October 27-October 29. 2004. 1 arranged for 

92 an unprecedented, and to my knowledge, unique effort to ensure that Ohioans knew 

93 where and how to vote in the 2004 elections. Using a recorded, interactive phone survey, 

94 T called 953,641 urban households. 1 asked whether the person who answered knew 

9.5 where there were supposed to vote. Depending on their answers, 1 gave them 

96 information about where get the information they needed. (The script is attached as an 

97 exhibit to this testimony.) The call ended with the following message: 

98 AS YOUR SECRETARY OF STATE. I WANT TO ENCOURAGE ALL REGISTERED 

99 VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER 2ND 

100 AND VOTE. HELP ME MAKE YOUR VOTE COUNT BY GOING TO YOUR CORRECT 

101 VOTING LOCATION. MAKE YOUR VOTE COUNT, OHIO. THIS IS KEN 

102 BLACKWELL. THANK YOU FOR YOUR TIME. GOODBYE. 


® Edilorial. "A Fair - but Improvable - Election", Ca/l& Post (Newspapers of Oliio). Tliursday. December 2, 2004. 
® See discussion at footnote 9 on pages 7-8 below. 
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103 

104 

105 


106 

107 


108 


109 

no 


a. Because most concerns that voters might not know their correct precinct are 
focused on Ohio’s large, urban areas, we specifically targeted the following cities 
in this urban outreach effort; 


Akron 

75,840 

homes called 

Cleveland 

186,042 

homes called 

Columbus 

204,823 

homes called 

Cincinnati 

221,390 

homes called 

Dayton 

134,971 

homes called 

Toledo 

82,213 

homes called 

Youngstown 

48,362 

homes called 

Statewide 

953,641 

homes called 


b. The response rates were significant and coverage far surpassed anything we 
could have accomplished with standard PSAs, Please consider the following. 

Persons who: Message wiU reach: 

iriV/rf' /- minute qj'Vi' in the Un'geted mai'ket in a dc^. 12% of all homes that have televisions or 10% 

of the entire targetai market’s population. 


Us'len lo 1 -minnle oj the mos! popular i adio station in 
the latgekd market. 

V^ead one article in the taigeted market's largest 
nempaper. 


5.4% of all those that listen to radio that day or 
3% of die endre targeted market’s population 

6% of all the people who live in the rargeted 
market or 4% of the entire targeted in-arkct’s 
population 


c. Now. please consider the personalized response rates our survey produced: 


City Number of homes answering Percentage of all homes targeted. 

Akron 15,714-liomes answered one or more Tliis is 20.72% of all homes targeted. 

qucshoiiR with a “Yes” or “No” tcsponsc. 

Clcvcl/ind 35,372-homcR answered one or more 'Ihis is 19.01% of all homes togeted, 

questn^iis with a ‘Y’es” or “No” response. 

Columbus 36,4484'iomes answered one or more Tliis is 17.79% of all homes targeted. 

(.{uestions with a “Yes” or “No” response. 

Cinemnati 43, 771- homes answ'ered one or more 'Ihis is 19.77”hi of all homes targeted. 

questions with a ‘Y’es” or “No” response. 

Davfoii 29,720-homcs amswered one or more lliis Ls 22.02% of all homes targeted. 

questions with a 'Y'es” or “No” response. 

Toledo 16,761-homes answered one or more This is 20.39% of all homes targeted. 

questions witli a ‘Y'es” or “No” response. 

Youngstown. ... 11,918-hoiTies ans'u^redone or more Ibis rs 24.64‘'/li of all homes r;ii'gered. 

t{uestions w-ith a ‘Y’es” or “No” response. 


3. Provisional voting works! Ohio requires voters to vote in the precinct in which they are 
registered. Those who were unsure about their registration or who had moved used 
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1 1 1 provisional ballots. According to J'Jecl/onl/ne.org’s April 2005 Briefing Paper: Solulion 

112 or Problem? Provisional Ballots in 2004, the national average for counting 

113 (’‘converting”) provisional ballots into votes was 68%: 

1 1 4 Alaska had the highest percentage of provisional ballots cast with 97 percent and 

115 fu c other states counted more than three-quarters of their prox isional b;illots - 

116 Oregon (85%), Washington (80%), Nebraska (78%), Ohio (78‘'i)), and Colorado 

117 (76%)7 

1 1 8 Though election experts warn against trying to compare state-by-state percentages, it 

119 seems clear to me that provisional ballot requirements are not only fair and easily 

120 administered they are not nearly as confusing to voters as some have argued. Ohioans 

121 have been using provisional ballots since 1990 . We know they work. 

122 4. Consider adopting “no-fault” absentee ballots. One good way to avoid long lines at 

123 the polls on election days is to institute “no-fault” absentee balloting. Allowing a voter to 

124 cast an absentee ballot without having to justify his or her reasons for doing so is good 

125 policy, T was able to convince the Ohio Legislature to adopt no-fault absentee balloting, 

126 which began statewide with the 2006 May primary. This is one good way to increase 

127 voter turnout while taking much stress off busy local election officials. It is also a way 

128 for voters wary of electronic voting machines to use a paper ballot! 

129 5, Pay attention to what the lawyers are doing! Secretaries of State are responsible for 

130 ensuring the integrity and uniformity ofstateiride voting procedures, and Imvsuits by 

131 “watchdog" groups are now an integral part of the process by which elections are 

1 3 2 administered. 

133 All persons having an interest in the integrity and uniformity of elections should 

134 therefore pay very close attention to the relief demanded in lawsuits against elections 

135 officials. Tn 2004, the secretary of state’s office litigated forty (40) cases in the months 

136 before Election Day and several while the election was going on. None of the issues 

137 involved in these cases was particularly “novel,” or unanticipated. Those involving 

138 challenges to state laws or voting equipment could have been litigated during the four- 

139 year hiatus between elections. Those that involve administrative details (like the size 


^ Ekcikmline.org. Briefing Paper: Solulion or Problem? Provisional Ballots in 2004, April 200.^ al pp. 11 (Table 2) 
and p. 7 (discussion). 
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140 and weight of paper or the burden of filing papers in a specific location, discussed 

141 below) are both expensive and burdensome. 

142 The point 1 am making here is that state election officials, not judges, are supposed to 

143 administer elections. We have the resources, the staff, and the control to ensure that rules 

144 and procedures are uniform throughout the state. A good example is the controversy 

145 over the paper size and weight allowed for voter registration fonns. I inherited those 

146 rules from my predecessor as Ohio’s secretary of state. They were based on years of 

147 experience with the Post Office, which believed that lighter, smaller forms would be 

14S shredded by automated, postal sorting equipment. When we learned that groups running 

149 voter registration drives were going to drop off the forms at local boards of election, we 

1 50 changed the rules. The goal hi both cases was to ensure that properly-attested voter 

151 registration forms get to the board of elections. When technologies change, sodothe 

152 times. Rules should change too. 

153 6, The most effective form of “voter suppression** results from unfounded attacks on 

154 the integrity of those who administer elections®. A vibrant, pluralistic, and 

155 participatory democracy depends on trust. Voters who have a slake in the outcome of an 

156 election will go to the polls and make themselves heard when they are confident that 

157 their friends and neighbors who staff the polls and tally the ballots will process them 

158 fairly with reliable, state-of-the-art voting technology. 

159 Ohioans trusted the system in 2004- and it worked for them! Turnout in the African- 

160 American community and among young people was record-breaking around the state®. 


® See A Fair - bill Iiiipro\ able - Election”. Call & Post (Newspapers of Oliio). T!iursda>, December 2. 2004: 

Certtiini}- we can make the process better. But let's not throw out the baby w ith the bath water. Creating a 
cynicism among . ifncan Americans that Their votes somehow did not count because the ultimate result n'(75 
not in the favor of the notional Democrats is not the best woi’ to create confidence among Black voters or 
la ensure that voter turnout and interest among African ^imericans remains high, (empliasis added) 

® See, e.g.. Editorial. "'A Fair -but Improvable - Election”, Coll <$• Po^r (Newspapers of Ohio), Tliursdav. December 
2. 2004: 

But e^■e^ as we fight to improve the voting process, we should wt underestimate the impact that 
enfranchised African-American voters had in this election. Black TOteis came out in near-record numbers, 
and were responsible for a nxiior shift in Frahklin Coun^- government, including the election of a 
Democrat-controlled Board of County Commissioners for the first time in 20 years, (emphasis added) 

The same problem occurred in Knox Counlv. llKhomc ofKcm'on College and Mount Vernon Na/arcnc Uni\crsily. 
According to the Cleveland Plain Dealer 


Page 7 of 9 



15 


Prepared Statement of the Honorable}. Kenneth Blackwell 

161 In most cases, the technology served them well, but in some cases local officials, basing 

162 their judgments on data from the 2000 election, did not anticipate the record turnout. 

1 63 Long lines were the result’® 

164 7, Technology is only one part of the solution. Technolof’y is important, hut so is the 

165 considered judgment of people whom the states entrust with the responsibility to run 

166 elections. Those who study voting technology know' that paper ballots are the most 

167 reliable. We also know what technologies are most reliable: Precinct Count Optical 

168 Scanners {PCOS). 

169 This is w’hy 1 directed in January 2005 that Ohio should use its HAVA funds to buy and 

170 install PCOS systems s in all of Ohio’s 88 counties". Voting machine manufacturers and 

171 a state judge did not like that. 

172 8. Follow the money! Congress and the states have spent billions of dollars to ^‘improve’' 

173 voting equipment function and reliability. We need to ensure that the money actually 

174 buys ‘'real” improvements. 1 chose PCOS machines for Ohio because they are reliable 

175 and time-tested. They provide a voter-verifiable, paper audit trail (VVPAT), PCOS 

176 machines are comparatively inexpensive, and completely avoid all of the reliability 

177 concerns associated with either electronic (DRE) machines or the ballot security issues 

178 associated w’ith central-count optical scan (CCOS) machines. 

179 Unfortunately, T was overruled by a state judge who acted at the behest of voting 

180 machine vendors who wanted to sell other equipment and some county boards of 

18 1 elections who wanted to exercise their pre-HAVA local options to select equipment and 


A late registration dm e at Kemon meant many names were added in the two weeks before Election Day. 
after \ oling niacliines liad been assigned and progratiuDed. Election workers liad no w a> of predicting lliat 
the Kenyon prcciiicl would liavc one of the Mgbcsl tumouls in the coutily - aliiiosl 73 percent - said Rita 
Yarman, deputy director of the Knox Couii^' Board of Elections and a Democrat. 

Bill Lubingcr, "Untangling the voting controversies,” Cleveland Plain Dealer, Sunday, Jciuiuiiy' 9, 2(X)5, 

See Bill Lubinger, "Untangling the voting controversies”, Cleveland Plain Dealer. Sunday, January 9. 21)05. 

" Ohio Secreian' of State, Directive 2005-01 (January 2005), available online at: Ittip:.'Arvvvv.sns. s tate.oh.n s /'S O S/ 
Unioa(l/'cieeijo!.i.s/dirocti-.cs/2005/Dir2005-01.r)dl' aMallacliod: Directive 2005-07 (April 14, 2005). a\ ailablc oiiiinc 
at: IiTTij :/<' w\v\r .soii. stave. oil. 11 s/SOS'lJoiaad/elec tiotis/diisctives/2005/Dir200 5-07. odt and attached. 
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182 choose their vendors^^. It simply did not matter to the judge that the machines were 

183 neither fully tested nor certified, or that the VVPATs were only in the pre-production 

184 testing phase. Nor did it matter that the now widely-reviled, touch-screen systems 1 had 

185 rejected in favor of PCOS machines were already being questioned in the press by 

186 voting rights groups. At least to some extent, local control prevailed’^ 

187 In sum, I did my job on the technology and reliability issues. Thanlcfully, whatever story 

188 there is to tell about Ohio’s current voting technology does not involve me! 

189 Conclusion 

190 T hope that these remarks have given the Committee the benefit of my experience as Ohio’s 

191 Chief Elections Officer. Election administration is not for the faint-of-heart or the thin-skinned. 

192 It is an important job on which the future of our American democracy depends. 

193 Thank you, Mr. Chairman. T will be pleased to answer questions. T have attached a number 

194 of additional documents for the record, and ask that they be admitted at this time. 


Ses, e.g., Klection Systems tf- Software, Inc. v. J. Kenneth lUac/avell, Ohio Secretary of State, Case No. ()5-CVH- 
0048.^5 (Common Pleas. Fnuiklin Count)'. OYao), Hart Intercivic, Inc. v. Ohio Secretary of State. Case No. 2005- 
06651 (Ohio Court of Claims). ThcFranklinCount)- Board of Elections also sued, as«:rting its right to select the 
voting equipment of its choice. For a suinmat)' of the procedural aspects of the litigation with Elections Systems & 
Software, Inc. (ES&S) and Hart Interch ic (Hart) over the certification of DRE machines and their VVPATs. see 
Sicne ex rel. Blachvell v. Crm-Jurd. 106 Olrio Sl.3d 447. 835 N.E.2d 1232 (2005) [per curiam opinion. O'Coimcll, 
J., dissenting). The Cliief Justice of Ohio laterdisqualified the trial judge in the ES'dr.S'case because 

Tlie judge was iiol satisfied ... with tins couti's decision denying Blackwell's requested writ. He lias 
inslcad-willi vitriolic laiiguagc-lakai the alfinnativc step of asking iliis court lo impose financial sanctions 
against Blackwell's attornet’s. describing their arguments as baseless and frh olous. Judge Crat^ford's quest 
to see tliat Blackwell's attorneys are punished financially for pursuing the prohibition case in this court 
would be apt lo cause tlie reasonable and uninvolved obser\er lo question die judge's abihly lo preside 
fairly and iniparlially o\ cr furtlicr trial proceedings involving dcfciKlanl BlackwcU. 

Ill re Disqualificotion of Crawford, i 10 Ohio St3d 1223, 850 N.E.2d 724 (per Moyer, C.J.) 

I did prevail inllic Oliio Legislature on die umimum permissible rado of volets per electronic v oting macliinc 
(175:1). See footnote 3 above. 
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Aovmt tip otdx fD iDiirain^ to vntc bond bwet niadtiaes Ihau 
tboM iMio wited later, whkh eouU eapbin Nine qI ihe diAsrenceii 
between tbe two leporu 
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Blackwell easy target for Democrats 

Bui the big pictun isn’t as clear as some suggest 

fenerafly uaed hia camnt f<)l« fo 


Bfartin Gottlieb 

OOMMCNtARy 

DemoaUB «f« 
p ri med (Dtare 
OUoSfcittio 
of Sufr JL Ken> 
nethBtockwd 
ioto tin Kath* 
<‘rln<‘ HarrU 
^SOM. Heia 
mikiiiK ibdr 
Job e*C7. Aad 
yei hh omiU rooatd doem^ 9» 
lata tike cltoT>|B. 

Hanii wai the aravtaijr ol 
■tate In I'londa In 2000 who, in 
the (Tea ol Democnls, oiade ft' 
ery pMailb dcdniDn to fivnr ol 
Ihr RrpntilKana hi Itir poaH#c> 
thm dhyuu. Wbelber she i* le- 
n!if Die ahaiueirss hgrperpnrtiaKn 
Oiat Deniucnts port^ b bwlde 
ihr palni. Eadi paiV baa >bi iiUk' 
IvTK Hn inme tsnow Dciooent- 
Ic abrnttBUkd lor abamebs Iqrpa^ 
partiaon. 

So ben: cumoa S004, aoonn 
than anybody mperted. jwdenf 
fnim all Ibe mnsaotTOd iasuei 
about bow to atbninnter the dec> 
tnn. Anri Obku ia prennmed to be 
aa cvniiil m Phirtria. And tbe ae» 
tvUry ta a «ctl-prniwtini( 

Mooleidcal wirrioc who ia tiyinc 
in bRMikc (tuvemor b 2006 by 
onbfifpabKcaitinti ba Ropufalkau 
compoUtMi. Ukus wbnrng bvor 
wilk primary volm. 

Hob the caluMale whoV nwk. 
bg a bib ded out of bdng aiiaiiKl 
a noiiit lenponi) aaba tu bHcv 


enacted by kaa Repvblieon Re* 
pnbiicaaa. And be'b big foi (hr 
bom^iaarriagt 

Sobrbjub tbe lend ol pemn 
Daauasta uwUncUHy tUairoal 
sioaL 

Moreover, be ii Impoujble 
Id debmd againat tbe diaige of 
actf-pramAion. Kc b nalag gw- 
ertiinrai money to tettou Mnv 
aril 00 your leb v ia iu B acreen, in 
the pibe of an ad adriateg you to 
ntakt ann you paoch the praadi 
cud aQ tbe way thivotdi' 

He made hhoaeK a particHUi* 
ly easy target tor DeoBcntte tml 
noBtb by itudcing i fou for a 
wbSe abuol the thirkuiaa of vot- 
er legiftnlioo fenna. He aaid ibe 
ttrifl onea that many votris and oe- 
tPfUBilimw wnr uwof could not 
be procetaed well by ntadricM. 
Ht» had to bach off that, final- 
ly teSiog oouBCy oloctioa boards 
to accept ibcm. But (be polideal 
damaie WB dune. 

Now there la. among other 
thlngK. bta rrbHvely bard-line 
fiance on *ptwiilDrarbaOoU. 

A DThner Alter 200U, the bds 
deciM (hat too imBy votm bad 
been [Uegitireately toned away 
from die poQa for aOofodly not 
haying raglaicicd. So Cuagnu 
pawed a jmaNBg alalea to al- 
low volen to caal ‘provinonsr 
halbia if ibeir teglitnUoA wu 
(d doubt, with tbOK hrikxa to be 
cmDled laler U Uw voIjy toned. 
outiobcveberareelBttred. I 

Specifically, tbe new f>‘deia!l 
law aaya votan ihoulri get iUL-hl 


ballota If are in (he right 
^}uflfdiclk»o. Soow peoirie to- 
lerprat tbit to meBQ eoonty, be* 
cauae (be coimty levef la where 
voter records ax* kept. Howev* 
er, Obfo law uya a voter mest be 
m Ibe right "pradad.* Blackwril 
inslita Iks (hat the vigti- 
e word 'iuriaiUctloo* nenna m- 
ctedinOMo. 

Dcmecrata want tbe county 
■tandard to apply, becMsr ib*y 
think any poaidbility for eonh^ 
saoc about who is ff gfotendieada 
Co Inrt peiipk of form educalkie 
Icvela moat, mcaaing a diapro- 
portleratetnittheridDemiciaU- 
Aad the Detn uc rat i iee special po- 
ttntial torerafoaioo (bia)*«i, be* 
mac nuny people atv n^y teg- 
iatered and becaaae tbe tuteralty 
of the ytnr may bring set vutm 
who hovenl voted stiu* thdr pre* 
enrt biwuhries vm cban^Mi 

A federal in Italedo — a 
CJiBtdD appnuiieK ~ baa dried 
wkb the Dereocrata. B«it a Jadid 
in Mtssuari heard a sloiilar cnae 
and adopted aocBething osore Hat 
tbe BladmO riaadard. And tbe 
head of the bipaitieao US. Eko 
tiiin Anlstance Comauaalofl, 
created after 2000. agreea with 
BlachwcU 

filacfcwHl does aeera to bare 
a reapeclahle legal I'aiA But to 
Drmocnti. be mwua ta> be apply* 
log tbe ftricteat atamkid be can 
fat away with. 

So jKiia^ U idiouiri be noted 
1 b hli that I ideological 

wtjiior though he b. he baa net 


I win fowr wilh the poHlical richt. 

I Rather, be baa uaed it lo demon 
I sbaietO'itbcn that beta capable 
of being a noopartisan refotmer 
when thalh what the aitutf iou dr* 
mandn • 

Moat fpedhcaOy. beb the Ohio 
Republican uriso pushed hasdest 
ter adopttoQ of higfHoeh tier- 
trooic voting aystona to replace 
the oU panes card sfMisA. He dM 
that a a tine when Dcsnocrata 
'n-:' nimplaariiig thal the pmi^ 
cardi Imrt Detoorau, fay resuN* 
ingia more mined baOoii tn low- 
iaooine ucaa. 

Republican itsie Sen. lefl Ur 
eobann nf Mootgomrry Courts 
fo«cM Bhckwdl tooth end na^ 
iosietingtlad the whole iaue waa 
iual a bunch of Democratic aour 
grapes over 2000. 

In foot, h'lwever. almnvt 
too, (MO punch card! In Ohio 
Mnl (M counted in 2000 (wban 
the gap helwMi the (invOdailial 
candidOut was about 140,000>. 
And, as a new sturiy by 11^ Co- 
iirmditf fXtpofdi diowa. predom* 
iiUMtly bbdt prechkcl* had fknw 
fimos aa many nriaod b^ota aa 
theaverafl*. 

Bladcwdi might have dug hla 
partisan boeia hi Jacobsoo. If 
he has nowdeeided to ipt psttlMfl 
on electton-adminiBtni^ taws, 
ith a new tack. 

SiHlIs oeMBia tt M tditwW wrttar 
anU colmmlittBrBwOitawOaSy 
MVM. Ha rrav Ue •uaowO M »S*2taS 
ar b» »mab as aiauiliiaO#Oa»uai 
OW>W— a ow ii. 
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THE PLAIN DEALER 


Weil'VMtoy. Uermibo' 1 3. 2004 

1 aa 


\L»X MACIIASftftB 
^toritoleiid ^hlhtof 


DopulamC. Currnw 

RoChMTM.Lowo 

BhPtrt W. Laiiuw 

i(*Ot 

Raaemlie VW madabt 

RtoteriCpito Itliwaor 


MoveOn.Now 

Vu xalobt who rtfiasc to acrqft Oftiu’s vote count 
ruk urulerndnirigcoT^ienceintkeiiystem ilsf^ 


r sMlAwrtaaM, todudioiaKVMlmft* 
|\^ ^ ' iq r of Umm wte M^l^unad Jata 
XV X Caty ior gf M o w. Ium c r Mp el the 
BOTi iMie >c^ ef Bkfiioii 1>*7 aoo* 

Owtve W. BiMh me He wan 

nuMhly M>.7 ■flScB eotaud amod Ji tuMi 
wMh 386 ■meaial fotat- tJbWa ]I0 Kleonnrt 
Ckllece loraufilf e>*( bnllaw fee Ibi 


(Uctfaif to tmlsr'* mwMfnlng down te have 
cvetythtaR hath mpt. bM ahi tt itm oM n- 
pen 6 ncdw Id chutpr earttrifif — pet ha 
■la tMwd 4 In of Uttaf* it wonu hml vh*- 
linw atlUleW In dawblc'^edL 
I Hedew^jr. then wore jvoUww en Beetlon 
Dip. Then eKnyeeR. RtaeMMentantiyla* 
ptKbct iHimme. Meiqr ipdiwdui poQtas pleoM 


UnMnunMCtr. (tore li ■ muU. ba no vo* 
pmp ef Aoeteut whn tefuia u •eeapi 
iWe mMy. Ttoy tt 0 * Oai itoM ippaa to he 

moa n^BelnDl (huha end hvnwD (non 
wa« bi Met ea rUhorMe oitwplrwy to ekew 
(be eleeOon raalu. 'fh« eUi» (bet )on« IteiM 
M 4 lar peltat ptuM. ito oiher HMuoddax 
rwMftdridibVaia unrod. wtoc mMomd ol ■ 
eyrmittf a diemanie pwtieiia 

now. hi iBort licving Mled to 8M lb* eoloaow 
ttMqr wwmd a iha fniile. Ihqr hew (tedded U 
■wnwt to to ftprewOi te eanipaigB ■fiaid ei «d> 
denatalac pwlihr rwUdfiu* to to« dectonl 
mtoottodt 

Ohto, wvxaUp the tancl tueiwn* hattla 
pooBd tor •aril ead KnriT. hu toon (to Hik i 
hwwriirithia itotoiib- 

■arr Bartton Itoy, fltoy Unto niwd on Mo* 
toed proMetof to 6 rdWlto tuudhil ct thli 
riaM n;W€pwtnd»*pnnria(greuerilb 
»««ao (ttoNM) (dtoor. 

One wmita to Catoabar om toe iiMtoinl 
Hkmed Oton u Ofenoe The Im Mmt Inb- 
mm tar coaifddMri of wktarpnnd *Inad oni 
riedli«* 

The Green aad UtorUriw pnr(MS> wboee 
prcridstkl etwMdaiin cot trotobord (tom 
iMto t<4nr >Mrww ef (to veto toObto m Km. 
S, to«c A (W39USI of (to (UKh s.7 

nffion tieltato. That wU coil ft miwi e aboid 
$1.4 lolfltori. A tmltton ilf dim. M hgr * fBt* 
toer Uhto tesaalter tor ttoa rcrai. tor eiiMl 
ite Obto toprean Chutt to vwnm (to pns* 
dwtod oteciion. M won ■ tto enttow Mi (be 
TV* tor (Md Jaetee. The Korn cajutoton. 



I, • |m>> 

oMD Jalcntol to epn^ wiritoca. Hw mww 
(OMlied to Baton otMffictol UAriOO-reie ner- 
ett bdnf redneed U the ilBdUO-wrie *die 
Umi ltontto> of BtoUi Kmadlb MtockweH eofO- 


Ohi»n hhwrtlMD elaeUeiM lyiton tnikn (to 
hied at nof cooiflao ttoi mna (Bair oD bid 
fanpoaiblc to caBim Bvrt onridy towd iri 
dDdMiiu MWiteto ed tn Pt aemib and ten 
Rejabltem. 9o wton Jadwon tod ettto rav 
tbetal tteBoaua cnerilan Ohtoh uehwuia. 
(toy doBiuR tbetr own alto. WmuB AiiiIku^ 
Jr^ liw AftowABiAtean wIki dwto ho(h the 
FmnUto tirmep DesHwaUc tav and Ra da^ 
IkMil hoard, haa bam peraotmlhramil hpleett- 
wiB'»riandp?*Why*'">WlaUlheit*ad Jhtw 
naudMecBgrmncansBiuth'r'hreato ^ 
The RMiinl wlU |t> feewd tR.v«iWe V lim H 


Sill ft • tune te toeee un Mw lo aukc CatWt 


Oauly R wnnU lia(p If p 
nnevotaci did BM ddKn ttonaiMde iriappU' 
nUem ailto Ian TOtente. Obto dae naeda an • 
enrty WXMic Qaiwii to wtoeve d laari mto nf 


Ic wUbi BitohiMi, Ifae 


retRMiRK Iram eUcti 
lUU wade to find a aaone AfUoA tod hato It 
ap with a papemoiid. 

« (Dinttoai cu aate a itilfur* 
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oafMi (Mr Mem 

Opinions 

MfeAU ' Mtordiv.iune 10.2006 


OUR VIEW 


Robert Kennedy Jr. 
fails to carry Ohio 
for John Kerry 


Uw. I ccruia lartK M* hvmMnI at M 
■BMdmqMiwaMr— BMiJrMne Km^ 
^ «M tBc Uw 

Uteri 1 rwnn 'HBriMa* (NM 


B««bKM» IMilteMntearf. 

riui MB cte b ri» r 

^ SM AflUte te. ite Cfnt 


Ian. m 9 «pM Aa 4 «■ Ml 

««Bi (ift te< iM«t Uri « 


ImM Dwte h Mtoqt OHb^MV K«n> hf 
il (ri USl «aK( (w> tApBQM- 
M rteal uirioicfe . (M|>t 


MferKmyier.. 

*9 m te teMO. '% altea 


Bush vs. marriage ban 
en Jr. isyii *lMr . hiri • MBttMm 
aariw^M-Ktarit— ffT M l te Ste» 
wUb Iw aant iMte Sr as* 

Mm tel Mate <MbO by «7D.B0D nta aa 

riboni — M mLm b «t» ate mmA lOM 
tia il teal OWe — fite ooiyRMte (m 

H.b»«m.'B>an - 


TIm truth to NeMte *m- ti It 
ortlK !l latet* Ol Irtidl MOK tMKpM 
to teri to rill •mUmtW cooMM te) « lb 


am OMi iM« • ter ■» 


m trate toTteVite*. 


. M tet row te to bo. Tha 6 M acb 
aNtei.S« ter te to am MM Mm 
oppwMm ID to bab (TV MMte M a to 
a<»te|vll«tob tel Mar «->■*> 

A« to to lai te to tor mno IM to 


In jitoiii aCM a Obit, ■ 

Cvai ma toVlel 4 (m • 

MMbpMiy 1Vlba> tel 
OMnaU ■ teMtea af ter b • Imod- 



to bwe to bto Kerry b to WIto Hoao* 
TVaitobKatee KoMly hSoto 


'(In iibria • to tans b V tito vO boc 
>te><i>te*OS mBi r).b< brtte N to 
Mto b bto MiefMi TV hS . 


BfKJr.HVft'TVian 
Dto b rte te tor ibA. 

ly ate |te b nto f•M' 




f«teV tor toys brV 

Alto A torlbita Vd * NMito 
ranvqto toa a SUL bb XfOM^b ofiele 


Warrtn County in spotlight 
awtit;-s«esnVMCriniMMifMtti> • 
cfMbri oriSO^ tsA irito b IMiM CouD- 
O (0tofib4MM(}«torti><xiitoB»««U 
a amf. t toiMitN to ritcr I V yrntted. 
....Ci^oteOi- dtetoteUtotopi 
te to Ater Ml arint * toitomSfiM 
>nl. la 

iteflyl 


T V bMte itoc. SV to b 
cMtotegciteteacMtoc __ 
riMtet *i b- nlMto to of bsii Otoh. 
write WtoWMUbQMDtofH MlU M- 
(Ir hiri u iitot ■ Ito b 'ou to ten. 

el ronac okMom ast aarit by nte rimd- 


MdStorai.- JtettoryViteBk MtMD . 

Iiratoi tobarinrito a — MriC»MM 
teftMN II irilibl^. { 

"ibVtooMcdSaaCtoMlKatteKto f 
•to hM to <to to itoTten U to tor 
tetei (ton — Ksn tote hanr 
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BLACKWELL - CORRECT VOTING LOCATION SURVEY • 
OCTOBER 2X 2004 


KEY: 

Y* YES 
N* NO 

?* UNDECtDEO 
S* SKfP 

U s UNKNOWN (DNU MESSAGE PLAYS ONCE AND IF THERE tS NO (NTELUGtBLE 
RESPONSE THE CAU TERMINATES.) 

DNU « DIO NOT UNDERSTAND MESSAGE 

» ■ NEXT SEGMENT THAT DISPLAYS UPON RECEIVING A PARTICULAR RESPONSE. 
FOR EXAMPLE, Y « 3 MEANS ON YES GO TO SEGMENT 3. 


I voting? - (YES, NO) 

Hi THIS IS SECRETARY OF STATE KEN SLACKWELl WITH A 30-SECOND VOTER 
SURVEY AND TIPS ARE YOU VOTING IN THE NOVEMBER 2ND ELECTION? (THtS 
NEEDS TO BE SHORT TO ENGAGE THE RESPONDENT THIS ALSO SETS THE 
FLOW FOR THE REST OF THE SURVEY PLEASE NOTE THAT ONLY -fES* 
RESPONSES GO TO SEGMENT 2. AU OTHER RESPONSES SKIP TO SEGMEN1 3) 

Y 2 

N: 3 

U 3 

DNU1 8 


3 Know Where in Vole? • (YES NO) 

THANK YOU FOR VOT^NG IN ORDER TO MAKE SURE YOUR VOTE COUNT? ON ALL 
ISSUES IMPORTANT TO YOU AND YOUR COMMUNITY YOU MUST VOTE AT YOUR 
CORRECT VOTING LOCATION DO YOU KNOW ine |>rec.n4 nheoF v3U we? (AGAIN 
WE NEED TO KEEP THIS SHORT REMEMBER RESPONDENTS WANT TO KNOW 
KEN IS USTENINQ TO THEM THEY DO NOT WANT TO HEAR WHAT KEN HAS TO 
SAYIIM PLEASE NOTE THAT ONLY 'YES* RESPONSES GO TO SEGMENT 4 ALL 
OTHER RESPONSES SKIP TO SEGMENT S) 

Y 4 

N S 

U 3 
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3 (tyou\Atom \AMing>Kr>ow Mhere 10 Vot«7. (YES. NO) 

IF YOU WERE VOTING. AND YOU WlANTEO TO MAKE SURE YOUR VOTE COUNTED 
ON AU ISSUES IMPORTANT TO YOU AND YOUR COMMUNITY YOU SMOULO HAVE 
TO VOTE AT YOUR CORRECT VOTING LOCATION DO YOU KNOW IMi pi wJiiN 
vulav (PLEASE NOTE THAT ONLY 'YES’ RESPONSES GO TO SEGMENT 4. AU 
OTHER RESPONSES SKIP TO SEGMENT 5) 

Y- 4 
N i 
U 0 
ONU1 9 
ONU2- 10 


4 Make Sure All 10 Home Know LocalMxi.* (PLAY ONLY) 

THATS GREAT, PLEASE MAKE SURE THAT ALL THOSE THAT ARE VOTING IN YOUR 
HOME KNOW VWB?E TO VOTE AS WELL 

S: 7 


5 Hear Number Again? • (YES. NO) 

IN ORDER TO MAKE SURE YOUR VOTE AND THOSE OF YOUR FAMILY COUNT, 
(BREATH PAUSE FOR EDIT PURPOSES) PLEASE CALL YOUR LOCAL BOARD OF 
ELECTIONS AT ( ) - TO F»ND OUT wlvore yr.ii *eie. THAT NUMBER AGAIN IS ( 

) - (BREATH PAUSE FOR EDIT PURPOSES) \MXJlX) YOU LIKE TO 

HEAR THAT NUMBER AGAIN? 

Here are Ihe numbers 1o record and irrsort (dependlrtg on lime, Ken rT> 4 )nt also add iTieir county 
name, instead or ‘your tocel ' (E g , , Cuyahoga County Board of Eledioru) 

Daytonr 

Yetifigacownr 3^«TKi<s«71 
•Jcraai 

Y 6 
N 7 
U 0 
ONU1- 9 
ONU2 10 


6 Number Again • (PLAY ONLY) 

PLEASE CAU YOUR LOCAL BOARD OF ELECTIONS AT ( ) - TO FIND OUT 

II* precrniJ wn«f e you v«e^ THAT NUMBER AGAIN IS < ) • (REPEAT OF 

THE PHRASE THAT STARTS AT 'PLEASE’ ABOVE HENCE THE NEED FOR BREATH 
PAUSES THAT WILL HELP US EDIT IN THE RIGHT PHONE NUMBERS) 

(SEE NUMBERS IMMEDIATELY ABOVE) 

S. 7 


CdliunOusi (It* 462,* 31 QO 
TdXcMla! Il» }13*4001 
^inejfinatlt 9i3*ii39’ Tt) 0 (r 
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7 TTiar* You - Goodbys • (PLAY ONLY) 

A6 YOUR SECRETARY OF STATE I WANT TO ENCOURAGE ALL REGISTERED 
VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER 2N0 AND 
VOTE HELP ME MAKE YOUR VOTE COUNT BV GOING TO YOUR CORRECT VOTING 
LOCATION MAKE YOUR VOTE COUNT. OHIO THIS l8 KEN BLACKVISU. THANK 
YOU FOR YOUR TIME GOODBYE 

S: 0 


B DNU-fONU PROMPT) 

PLEASE SAY yes OR NO NOW (PROMPTS A YES OR NO RESPONSE) 


9 ONU1 > (ONU PROMPT) 

THIS MESSAGE VMa END VMTHOUT A YES OR NO RESPONSE NOW (WARNS CF 
HANG-UP \M7HOUT RECEIPT OF REPONSE) 


10 DNU2 • (DNU PROMPT) 

PLEASE JOIN ME. KEN BLACK\A€LL IN EXERCISING OUR RIGHT TO VOTE ON 
NOVEMBER2NO THANK YOU FOR YOUR TIME. MAKE YOUR VOTE COUNT OHIO 
GOODBYE (PLAYS ON HANG-UP IF NO RESPONSE IS GIVEN) 


IT Ans-OeWid tS2- (PLAY ONLY) 

THIS WAS A PUBLIC SERVICE CAU REGARDING VOTING, FROM OHIO SECRETARY 
OF STATE KEN BLACKVI^ l U CALL BACK LATER (PLAYS ON FIRST TWO 
PASSES IF V\C GET AN ANSWERING DEVICE DO NOT RECORD STUDIO VOICE) 


0 
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12 Ans-Dev*ce 3 - (PUAY ONLY) 

HELLO. THIS IS KEN BLACK\ACLL. YOUR SECRETARY OF STATE. VYTH SOME TIPS 
TO MAKE SURE YOUR VOTE COUNTS* FIRST. VOTE AT YOUR CORRECT VOTING 
LOCATION THE ONLY SURE WAV TO HAVE YOUR VOTE COUNT ON EVERY ISSUE 
IMPORTANT TO YOU AND YOUR COMMUNITY IS TO VOTE AT YOUR CORRECT 
WieviiO. IF YOU ARE UNSURE OF WHERE YOU SHOULD VOTE. (BREATH PAUSE 
FOR EDIT PURPOSES) PLEASE CALL YOUR LOCAL BOARD OF ELECTIONS AT ( ) 

• THAT number AGAIN IS ( ) - (BREATH PAUSE FOR EDIT 

PURPOSES) AS YOUR SECRETARY OF STATE. I WANT TO ENCIXIRAGE ALL 
ELIGIBLE VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER 
2N0 AND VOTE HELP ME MAKE YOUR VOTE COUNT BY GOING TO YOUR 
CORRECT »'iirCN»ci. MAKE YOUR VOTE COUNT. OHIO THIS IS KEN BLACKV^L 
THANK YOU FOR YOUR TIME GOODBYE ( THIS /S ALL rWAT WEEDS TO gg SMD 
IT NEEDS TO BE LESS THAN 100-WORDS CONSTITUENTS WILL LISTEN TO IT THAT 
WAY. PLAYS ON ANSWERING DEVICE MESSAGES ON THIRD PASS YOU CAN 
CHANGE THIS IF YOU LIKE. PLEASE TRY AND KEEP IT TO UNDER 30- 
SECONOSTOTAL OH THIS SAME LENGTH [100 WORDS]) 

S 0 


H»re are ine numbers to reconl and msert (deperxtioQ on lime Ken rmolii Mso edd their county 
name, instead of yoitr tocai ' (E (]., Cuyahoga County Board of Elections) 

cia>ucUi>ai 2J6-443-^30o CslamauAt 6U-46;i-il06 

&avton> Toledo: 4i4-2Ij*4aua 

Yeun^stown: ^)b-TvT-^4l4 CU)&i^Cinat.b; 5ll*&d2>lA6» 

AXr^ivt SiO>76i^2474 



33 



Inside 


IntroducQon I 

EMecuioc Sunwnary 3 

The Trouble wiih Numbert ..... .4 

K»r Fmlinfs .5 

The Nooficitkm Proceu & 

AcovKjr 4n Confess tntf Statn 9 

TaUe* M 

Snapshot of (he States 14 

Hethoiloloo 16 

Endnotes 18 


APRIL 2005 


electianline. arg 

Briefin 


Solution or Problem? 
Provisional Ballots in 2004 


'I'hey weren'f quite the "hanging chad" nf 2(K>4, nrrr quite the .safe- 
giuni cnsifliincJ !■}' vnting rights athtcaurs. But rvgardlesf of hii» 
they were perceived, pmsisumal v«»ttf>g wt.v one of the m»Kt contn>* 
vcrciil asjKcts of (Mtst-Florida election rcftrnn around the country. 

The fcdcralh'-inandatcd y)Metit of pnnivKinal voting, included as part 
of the I lelp .America \‘mc .^ci (1 l.W'.\>, provider for vmerv who 
helivve they arc registered hut wh(»e names d<» nirt ap(>car on )volling 
place nHiers. \<tvcii)l«cr nurled the Itr^l time (srirvisiimal luUots 
were required nationwide in a general election, with restdis that auild 
genertHudy lie rated as mixed. 

I he election revealed qtutc dninatically that when it comes ut provi* 
rional liallots. a national standard hardly means national unifonitiQ’ > 
a reality that restmates acnxvs the entire issue of election reform and 
I lAV.A implementation. 

‘Ilus lade of uniftirmity in implementadim of a unihirm standard w as 
especially stari- with pnnisionaJ Itallots. where voters rvcciv-cd such 
liallots under dilTeamt eSanunstanees and for difTcrcnt rcasmts. In 
(tcorgij, those not on regestration rolls amid have their provisional 
lullots counted if they were cast in the airrca junsdiction. Across the 
Uordcr in Morida. a voter found to lie iitherwisc qtuliSed wiaild have 
his v« Ke a'jected if he cast it in a precinct < ithcr than his own. 
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Athtrndful ilifftfrcitc«»C(>ni)iU- 

cttnl the pnicev m wdl. tn 
Oiimecni'vr, witm wav m gu 
ttt therr enrrort |tre(ii)ci tieh>rv iher 
oiuhl Iw giwn « iHUot. In HiiniU, 
p)lt wttrkos fnued pnnit.'Hmtl btl- 
hiB ro Vfitm m rhv hmKTvct 
pmrincT > if liw! vfRcr iteminik:ii tt- 
Thoi tliac wac thsntiauim 
wtdiin «t«teh. nrpi«l& m Ohii» 
inilu:4t0l vxnv pnivuiaH»l (wUntf 
Cisi hjr pcnplr ikn in (har tssigneJ 
prermet were aNinted • an appir- 
cni vMilatwm tt( $ watc diremvt.’ 

S<m»e ctHinricf tn VV’MtiinpiHi 
trachcil ihwim wwera wbii wnuM 
have o(henv«K h«<l their p^Jviuun«l 
tialliM rcjectctl liecauac thc>* tilled tii 
fiKnpleti* pan tif ibar viita rv|P«* 
tratKin form ‘Dm "wtmd chance" 
Miine Hirm lud a mmitier of 
p'ditHVt fontiiig a» riie ttatc metJ ii> 
«irr not the chMCA gubernatorial 
dectitnt in Waihtngtiin'fv hiuoT)-. 

"Sintic cuuntica Have ffme 
aUwe and b^md wfut^s rvquircti 
liy Uw,*aaiJ Juhn Pcarvin, the 
•wite'a deput)* rhrecwir <»f cloctiotta. 
it H ih«»c imbalancei that Hite 

many aincumal that Cinigresa' 
cure Air what ailed much of ilte 
eivctiiral patent Intfure ihc JUHD 
tHetinKi mi]|tht now lie mrl at ivvlJ. 

This IIHb efoTi«ft/iwr.«r]( 
Ithe6ng mvcaagatis pnniiktnal 
lulhna by anaJyrjiig the CTtimnng 
ami mica for qualifying balkrtt tn 
mdi atatc. W'hn roctttvcil a pnivi- 
wonil bailor and why*? Where thd 
they recave the halkit? L'ndcr witar 
« in'unutanm wen: tbar lialkiu 
rtiaiitcd or reyocted^ Ami overall, 
how many Ivallim endal up hdng 
iiirludeil tn the Rnal tally* 



H) hadjitg at ihenumliera from 
each sute, r/nl^/tttejirg fiiiiml the 
■liftavi»ce» in poiviaiomi IntUn 
ruin front oatv rr> state affccroil 
how many tallots were iiiuirtc«l. 

Tills rquirt dout m>r intend to 
im(«H that prinioimal ballots were 
a Ciilurv. lb the i-ontrary. nwirv 
than l.h million voters received 
promionai ballots in the 2(KS4 
presidential clmion. More than a 
million were counted. 

Five years ago, hundrob ui 
tbouumis of thoM voters would 
have l)cen turned away at the |Kdls 
with no rcmcily - es'en if they 
were left olf the rolls rjiroiigh no 
faulrof their own. 

PrKW m the passage of I IW'A in 
2<Ki2. must satis, but not all. offered 
«Mne tirm of pnivisMNui liallnt. No 
sraK itavc die vout the nytht to hml 
lUtr the status of tlteir lulhit after the 
electirin. as requireil hy the fodcral 
an. In Honda, thoitwnih of niters 
who Itad l)ccn wrongly pcggeil as 
felons were denied the riglit m vote. 
Larking any recourse, hlorida elec* 
linn official* sent those inrers home 
- and oenienta.-«l the stated placv as 
gnmnd xeni hn arguably tlic ttuMt 
Uiinmivaanl presidential clcctuu) tn 
American htsuwy. 

There were iloxetis of factors 
that affected whether iMlIots were 
Loiimod tfT mn counted, in some 
iiaes. the lUta did mtt fit any 
known assumption*. 

t'Kir nauorul wirvcy touml that 
7(1 (lenvnt of priwisuuial halkits were 
□Minted m states witli rules that 
allowed dune ImUois to Iw vrnuKi- 
ered if CM anywhere In iheairrvct 
mnalimon.' That number ilmpped 


m percent in sates Knunng am- 
suleratitm of pnntuonjl (lalkn tn 
those CM m the aerea prairwt. 

Some sares with scasuiivtl 
sutewnlc sour rcgisrraTion daalias- 
Cl had lewa pnivnioiiil l•al)oo, 
(uivUhh Indicating fester proldcni* 
manajong new applications. 

For example. Alaska and 
.Michigan both have satemde 
vitter registration dataliases. 
However, .Michigan, winch ranks 
IT* natirmally in population, dts- 
tribuicd 5,6tb {trovisitmil (Mllots 
.\laska. ranked 47* in population, 
(trued more than 2L(hh) pnnri- 
ttonal ballott. In urms of the total 
vote roum, Alaska led the nation 
m prmisiimal voces, wnh ilie fail- 
safe ballots Ktoimting for more 
than 7 percent of the sute^ vote 
mnt. cumpareil with Michigan, 
where provMKmat halloa aocoum* 
cd fill less than iMr-tcnth of 
I |tcTvcnt of the vote.* 

For mure details, sec the “Key 
rmdings" section (at t and die 
riliha Istigmnitig on page 1 1 . 

IVovuional voang ran and ihd 
work for many on Niw. 2 . Diir the 

dbpanucs in the atipficamm of the 
law have tieen of amtimiutg ismeem 
to lawmakers, policy esperrs and 
civil rights advocates. This siudy 
seeks tti explore what thiwc ihffer- 
enees in applu-atioH id* fnleral (aw 
meant to voten in all >0 sates and 
the OistnctofColuntlHa. It is liy no 
nians comprehensive enough to 
offer a final mv on the tiseof provi* 
sianal Itallon m 2d(M. But it lines 
begin to reveal .some trvtMk tint 
Could pnwe aignifianr as IIAV’.V 
implvmenQiion moves fiirward. 
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FVT>i5>ona> BaUots n 2004 


Executive Summary 


N ovAWlwr Z, 2004 ntArkiil th« tint tmtc ail taipj 
oftietfid t«deriKy-fnaiidsi«d pKivi(U*iai balloTi m a 
l«nenil tOeruoM.Whrfe the use at la 4 safe, atliijavic or 
|MuviSK>iial baJti}U was not new eo more than rwt>-tJitrd» 
•il sui« beJorc the puM(e at Itie M«tp AittenuVbie 
At« {HAVAh 'he rei|utrem>ntu eneuetl by Con|ais& 
requlnnj noiNirafioM ter veter* n( ttie cli«pt«ttaiiuii o( 
itMir ptovtilonai tietioi were 

TtMi use of prevtuonal ImHou cautd, m one sens*, br 
ronatdered a moonal wjeretk htnrty I I milion provnton. 
•I taloct wwr cotmed out d( I A mllion ait Mar 7 nl 
those Kocert would have been ottmrwne 4Hentrvtchi»ad. 

But that tucMss wv not unquatKMd The ittidy of pro- 
vHiorul btBot itatiton trom around the eourttry revealed 
that even 4 nationil tondvd does not mm utolormKy.THe 
bd( ot unifortnlcy hat rataod concerns from dvil rl|hu 
{roups to the haJk of Congreu. Axwl for good reason -* If 
the ntanoon of HAVA was to make sure every voce count- 
ed, the ruuonal mandate for prcwelonal baUoa did not 
ahn^rs adtlev* that goal 

The pre-etecuon contnweny over how provnional bal- 
locs would be cat aid counted conunuet ftatbes counted 
ai one soce would be dkusuded n another. In ene state, 
pel workers would asue balou to veem n the vwong 
prectKC ~ sometimes toiowvif those ballocs were destined 
to be doquaMied. In leme counties. ofocOon ofklah defied 
state taw or practice to count baJfota that ti other counties 
n ih* same loce would not be counted. 

Voters bs some courtUci were given a chance alter 
the election to foe problems with thew registration forms 
that kept them off the roHs offering ctsencaMy a sec- 
ond chance to have therr voces counted. Most, however, 
did not have that opportunity and instead had chdr votes 
dnearded, sometimes for tedmicakbes such as an 
unchecked bo« on a regntration form. 

In a number ol key bettJipound states that lacked safe- 
guards prwiousty, VKludng Flonda. Ohio and ^nnsyfvania. 
the lederai rales viiured dot voters who would otherwse 


be nttned a way horn die poHs f thfin naniw cM not ^lew 
tai registmiun tab «r least lud the epfunsiaity b> tut a 
ballot diK} haw shnir wotr Rxintad if they wew ksund to b« 
prtperfy regetrred voter s 

Among the fndirigT It etn repoit 

THE DATABASE EFFECT 

T1i« lee of staiewele voter re^itraoisi dattbascs did 
HOT ntsceswily decrcsse ihe ptscemage of let omissintt. 
Tliere n kale dlfforwrc betwean dtn percoitagn ui provi 
smsal votes caurwed ei (he 1 7 stamt weh itatrwtdr voter 
ngetriuon ifoabun dun the lates wkhout them. 
Movsever. lucewido voter kin might ham led to tevM pro- 
vnional baUoa b«mg cast. 

VOTE COUNTING VARIED WIDELY 

Aroursd the cosmtry. the prrewnage of prcmsnrwl bel 
foe cotasced ranged from a nooorvd h(^ a Ataska of 97 per- 
cent to a low of 6 percent ei Oetaiwv. Furdser study a 
needed to determine why seme sates counted so maty and 
some to few Sat* practices could phy a slgntfkant role. 

IN-PRECINCrVS OUT-OF-PRECINCTRULES 

Whether a state xcepied a pravistanal bake cast ouc- 
wde of a voters home precna or not had some erfsact on 
the percentage of prtwitional beloa cast. In the sates 
where belloB were pertioMy or fully counted if cast In the 
wrong precinct but cerrea funsdiction. 70 percent of prom- 
ilonai baMou were counted. In the states (hat did not cowit 
boNou ott Si the mcorrect prvemet • and prcwlded data • 
62 pertmt were tabulated. 

There are holes «« the provtstonal boUotaig «Si»a that 
make cempernon ddficuk, but not enpo$»ble.The varying 
stau pracuces - when a provisional belbt is given, to whom 
and n what foanon - lead to the ‘Trat lahd" problem 
where an apples -co-appics or even apples-tooranges com- 
parison b not possible But ihis report does begin to form 
cesneknions about how provKkral ballowig worked - or did 
not m Novendser 2004. 
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The Trouble with Numbers 

Caveat Lector (Reader Beware) 


K)r <n(l rcdcHtiiit (hc 

ciKtcubti rljiu on (vitvitiunal UthM 
•LL'epiaticv fans. ficHumlinf .iirjf 
htipes tit ^rthcr mtonii the 
ileiwcc iUmt ihv ptiivtwrtnal vtiting 
rct]w«ri:in«nf m the 1 lelp AiTt(.*nti 
N>kc Act (I IA\'-\j. 'ITic rcwureh. 
iiowCTcr. Iu4 m IlinJn 

rhi'tc Itguno arc nm ilvfiittnvc 
nn the sultiect of provtaional itmng. 
rinr hkii key rc»Htn« 

■ Scatat cannot be dbeerty cam* 
pared (aJe-a. the ''frvK tatarf" prob- 
lem). Miuum; ) lAVA allattwii «>iia ni 
im(4anen« pntyBaiml wmitg ai they 

fit *- mutnng in unldy varying 

rcqatneOMaic ami pncahircv nstatn- 
wido • thae t» ih> any m tntkc ikfint* 
nw onmperhiMtt uf •«)£ oatc lit amah* 
a .Mnraavr, Ikciuk: rtf vaiyin^ oure 
pnKtifva. otUccred the 

endiiml itira at ihflercni mrm fiioti 
dilVCTcnt Mwn:c» m <|ifreruti sava. 
IlmItuL *s th« Hnefintr acnr bi prci^ 
Mjmc wain lutl yvt lu ndiaiM.' final iifii- 
cal pnmwmil Ktnnft tad>Dc».| 'line 
tiiniihiin uukei aMtipirtMiiK veiy dtfS- 
cull; as ( )liitis Dona WiUch %ayx ciim* 
IMniig pntvtsitmaJ lullot vamacs o 
mir like Applet ni antics.* tn Ikt. 
gn-en the ilegruc iil'varuatm lienkecn 
<or pren tnthiit) sates, arty pmvuaonal 
luilba oenponstm t> mtr cvcti apples at 
tminges - it is na.trv like friut srfaiL 

■ Correlation Is not cautaaen. 
'Iltruugliuut thts ilnefing, oc make 
iiInCTvamms alumt the ikficretH-cs in 
pntVHtonal lalkM rites uMtmiteil ntih 



ilifi^tt curHliii'Mis such IS statewMle 
Mtier ihnbasd (nr lai k ihcmrf). 
ulenaficiaiin atpuremencs <ir “m- 
precinCT' vmo^ rules. As niia’il in 
ttur key fiitilitigv.ttitne rtf these oault* 
n<tns appear nt lie itaitnated with dit* 
tCTcnt aii'cpQiDcc rates rtf pnrstsHinal 
litres lien«ix-n states. It ik>cs thii 
ntum, Imwvvct, that suiHi ssaulitnim 
‘auue” iiKTOMcs nr ikcrcaact of pn>- 
risiiMial halliu an-vpiance rales • such 
CTtitchimuissan <aily Itc ttnwn afier a 
nutre rarefiil exsitimaonn. 

Why, then, cnmpile these fig- 
ures It all? 

'I'hc answer » that this first 
analysts sctvcs bi iihoiTi^ areas nf 
filture inqurry fitr pidicymakcrs and 
(dornim iifficials on the snlifuCT uf 
pmsisiiinal mring. 

I’nr cuRipIc. the figures suggest 
tliar stales wiiltMiiI stalcwnle sitter 
tJauhises ruunt nnly a slightly higher 
perrenrage of pnnristunal IwU«ks (fig 
perrent) than sates wtlli such daa- 
Imscs I **’'*iJ iltlfin’- 

cniv would seem m tun cnuiiier in 
the ennscnttonal wistlom that new 
daahasea will signtficamly reduce the 
impact of pmsisninat sitting. 

lit. upon clmaTeaminanun, we 
-we duR fewer pixuisMinal IwJkio were 
cast m stales with tJatalMses • partly 
livcausc several larger sraict have yet m 
(Icsehip daalHscs (suih os C jUfomia 
and ( Nimi), hut [kHijih ahn bixause 
tlic lUtalwsv sutes have the aliility tn 
screen out wticfs whu aluMihl luit mie 


pnwiMurwIly. Anti in sates svltere dua- 
Ueses arc new. there u alwi iltc niiple- 
menaaun pmldem ~ ts FJcctuei 
AsastanarOimntuAKjn mcinlta' Ray 
.lUninex nital at the nxeui Iteanng 
tn (adiiinltus. Ilhui. Wich new ilaalMs* 
asnniCQineCTcate mure ]trulilcna 
tiun they witse w ihc ihurt run. 

In any evoii the Iasi uf clear su* 
tisoca) separation between ttanlme 
ami nuntbaljasc states shuulJ serve 
os 4 lignil lit pulicymakm and 
a'sewahers to acrualty ten the bdicf 
rhat IwtttT lists will reduce the impacT 
tif pntmitinil vtitttig* ami if«u. nt 
identify mure aincrerdy if such lisa 
will mfiwm voiersiif the fight (itr 
tick thercufi n> cast a hatliK 

IViwitfiinal voting has l^cuiise a 
pnlincally and emitrumally-chargerl 
issue, with partisans iml aihucaiet 
ildtaiing Its impast tm the rratlcitn' 
hetween arcesc iihI integncy in the 
umng process. Ry idennfsing puten- 
dal linkages between ccrain Liutdi- 
iiiiris and )truvistunal vitnng. the 
twdlminary nunilicrs in thu tiricfing 
• messy, incrirapletc and adminedty 
imprecise • nuncrhclcss suggest 
ways in which deetkat lefimu snL«* 
Iwtitkw aenrss (he speerrum can 
fiKu» the ddtite on I LAV\k provt* 
samal silting requirement. 

lu pur ft aniKher way, these fig- 
urc» arc not the final word tm 
IIAV'i-Vs pnivisMinal vunng rcquire- 
iitcnr - hut they are tntcmkil to help 
innve the nmcemiion forwanl. 
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Key Findings 


T hftuuntis of witerv tn FliirdU 
l4tiif rhvif nghr« m 

bccaiisc of iitiminismttvc 
k-rnirv inti lUutuM proltlvoit. 
Sratv lj« iu<l tMt renunly for vut« 
cr» mming from registration rolls. 
OMillreti totvr* • mtnt riiteti 
^frl«ln AmetHans - were wit 
home. tHsenfranchiKd by regittra- 
nun mil misrakes ntued liy a pri- 
vate compaio maiidgiiig a purge 
t ntfer the raUar. safeguank were 
lacking in otlirr states as welL 
'fhe outrage was wolcsprtai J 
ami UiurttMii. Gmgros [vaswl ihv 
Help \mcnu Vote Act (llWAj in 
2U02. sweeping legtslanon rcsfXHul* 
ing to the rmuMeil 2IKMi vote that 
•ncluileil maniianng the use of pro- 
MSKMul hilloK nanoiiwide. 

Hie rules, though nut new til 
more than tssf othinH of the states 
<ii<it liu'luihng. of course. Kloruta), 
oMncrheless c<H.lifieil the lutniRal 
nonitnuio siaNikrd allowing those 
wluisc nainG5 are nor ««i sorer bus 
hut Itdicwfliey are regisiensil to 
cast billots that coiihl be chedred 
later lovcnf) i voters eligibility.* 

I he provisumal lullot mamkov 
was the most witldy liailcil aspea of 
fwleral elcrtiun rehirm, mutcil as a 
core to simieof the podilvnn that 
plagucti Horula in 2nt)(). 

(mhiiI intentions, husiuver, dol 
not ncix*ssartly lud to giHtd poli- 
s:y. At least thar^ how many 
orguntrjnons, liiwTTukcrs and 
imlltiaaiu artiund the country 
viewed IIAVAs rather unapctific 
IwovisiMoal votoig rules. 


fHwauooil fcaiKHs r 2 (» 


Good intentions did not necessarily 
lead to good policy. 

At least that’s how many 
organizations, lawmakers and 
politicians around the country 
viewed HAVA’s rather 
unspecific provisional voting rules. 



It (Kvamvclcar well Iwfore 
Novemlier 2 that provtsninal hal- 
kin wiHthI lie dealt with ihffurently 
in diffenmt states. Xarional sno- 
dards, esen those seeking To 
achieve preasdy the same goal, 
did tint mean uuifbnniry. lit the 
rontrary, pnivistrinal voting - once 
a Inparttsan gtial in the wake of 
2(MKi • iKYame tine of the most 
inmerittiiuft election ailmimsrra- 
ttim issues Itcforc. during and alter 
S'otvtnhcr 2 and k«l it* hiigaitun. 
IcgislatUMi and lulls to federally 
standartlixc die prtK'css. 

Provistonai ballots in 2004 
Despite the cuntnivcny, provi- 
Moiial liallo's tould lie ixwsttla'vd a 
swvims Over I.A inllhtm prosishMi- 
al liallocs were rest and neatly I I 
niillitHt. or percent, were count- 
e«i. I tihke In 2U<)(I. there were iwi 
reports of large nuniliers of voters 
betng tumctl away at the polls. 1o 
the contrary, tn some states, large 
nvinlwrs id vtKers siinhI in long 
lines at tlic polls, watting hccaitss 
there were twi many of them and 
ow) few tiMcInnos. 


survey of |tnwi' 
fwinal Itflhn results h»l wime iluar 
indicanotisami also wane challatgcs 
thus, the fntilings luscs*n>eca\valv 
A rhuOHigfi analysis of (fnivisHav* 
al ImIIoi lUta |iresents protilcntt and 
ointplexides thiit make thawmg l<rt«<t 
gcncralnumms ditficult. '*Oanp«nng 
pfiiVBional ImIIm ouniliers iMtween 
sates IS nnt intnpanng a(gdcs u • 
apple*. "stated Dam Wakh. ckxtHMi 
refiimi pmfun manager m (.Mik*.* 
Ibnac thf&aitWM and thfiiercrKes 
can be ikfttnc«l in cat^irio • wfu) 
gtn a Utltol. which ImIIhIs are cnunt ' 
lal and what laws ka fad-cik; liallots 

oosicil pnoruithe passage of HAVA. 

kVhu rseivta pnivisKmal lul- 
hKs and winch pt«wisional lnalhrrs 
are countcsl t'ary tfom state to state. 
5io«nenmes cnunnng rules even 
varied over county fmes. 

Wisj gert g pviniomtl Mht^ 
hi many statea, tlie universe of 
voters wfw* rouM pmeniially receive 
prosiwtitial iMlkm is much larger 
than jinrt thtuc voters who claim 
they arc rcfp*n:rc«l to vote hut arc 
not nn pruana msrurs. I lAVA alui 




38 


* It 




K«y Finding* 

«iic« chcy call be tacueil when an 
dcLtiim art’Rcial claims an tniltvitlMl 
ia not clt{phle l«i vuic. 

.\tany natet issue pnavisHinal 
iMlIuts m siiicn whu do nur ahiw ID 
Inir arc rofuirod tr) dn so. dthcr 
liecauseuniAVAs nmiimuin »an> 
danJ f* hccauM: 4»f other sate law^ 
Utere arc other reasons hir the lw)> 
lots tn be it&ucd as adl * to Miters 
who are challenged nr <f the piU 
liuun hav-r iiccn extended. 


H lftue Mlttt grtt nuMteJ? 

Whether a prrmsuMul liallor 
was ctNintcti rdied Urgd)’ upon the 
home state of the voter. 

In 2tl states, a provtsutital IsalhH 
cast in the wrung precinct was nut 
omntL-d. In 17 antes, a ballot cast 
in (he wrong precinct Init correct 
pinsdlctHm w'ltuld Iw counted.* 
'tins dispant)' tn state practice • 
mure dun any ireher eleaiim 
rchirm issue - triggercil a numticr 


of lawsuits in iMtrIcgnHituI states m 
the weeks and months leading to 
the November electwm, 

In the poat-decnon pcriiuL the 
tMue has Ictl some at the state and 
fnleni level tn call (iw national 
standank of counniig pnn-Ktnnal 
ballots. Kay Maxwell, preadent nf 
the ixtague of UVunen Voten. mid 
'f%*Aimiitif4Prem lhai her organi' 
ranon is urging a reoinsidenition of 
the preancWNily mits Hnhang pro* 


Hreyijif'iul 6ilitst 

Tin* ftwin AirwribaiAn* Ati (MAVAl rai^Hws 
every saw to ' ntabliili a fr*a arcaaa lyitani fluch o 
a toU'freo icMphofia number « an (ntwriMt Wbb 4 ic«| 
that any ndividual who ca«a a prevnional bullet may 
acc«u to dtrtovrr whether dm voce of Chet individual 
wu counied, and, M ib* vote wes nor counted, the 
reuen that the vexe was not counted."' 

i l o w B vef, it mo hui been mplemettied ddlerendy III 
diftervnt ttatn VVhich free^acoetl sysiem or tyitemt 
are used when etlarmeum it evaihMe to wxen and 
whether or not itie «tatmtuan s mdiAik from (hr 
county or itxc level ddfert across the country. 

State* were left with some leeway on how to 
meet the Ir«w4cces« sytrem requirement. A tolMree 
nienber •nd’or Web site «t mwiuoned In HAVA are 
used by a number of states, but many also use wrtnen 
noulicabon, cither in contunoion with one of the 
other tystemt or on Ns own. 

Tens, for (oomple. sertdt out wrtacn rsotdicacion 
10 after the efecuon." An oflktal WNh the Texas 
Elections Divttlon told e te aiiontne.erg thet couiKSei could 
choose to use a Web sita or toll-free number, but none 
of them do so at chn ttm»'* 


The Unipli ul time (Jwt th* »(*M lioe* lu maim dm 
bitonuBdon eraiUbl* aho « 1 if«i* by itaa*. Kly statue^. 
Ataifta has AO days after the cartiftosioo ot an elacuon 
CO send* letter to the Voter'* o^haa 30 tomAr 
the tilennmion aoilablc throU|^ a toh-fre* minber 
wHKrea* Alabwn* dne* it wuhin IQ da^ aa a mcttsu nl 
pohey.nochw 

FVnnsylvantt^ Web see has pmnstoiul bsUm mlor- 
motton evaUsble lor most rounUea three days efrer the 
■leciion, while Nonh CamlliB has iheir mlonnunn 
^Volliible wght m 1 0 djq* afear the e k eooit. 

Vlr^B hai 1 sdl-lree rHonber provaiorai vours tan 
use Id dtedt dw tcua of thor faalbti. Those whose bakes 
Ad not count recen* a lectee but anyone oai ol the num- 
ber, Infcimwten is avwtible sevtnl dqr* ^ter the Aeetion, 
depontbig on whs* the lecai ehcond bewnh end d»ee 
meeunjp so detemone the naais of dw balkxs. Prontional 
mten and poMcd party ofloab haw the rf^ to be pres- 
ent al drase meciUigs n order to p ra a erN endtoc e eOhar 
fc>r agiauc the couramf of specific provtsionBl bakes.' 

Other states also leave the notification process up 
to the countwa. WKluding (but not lanced to) Atabama. 
Arlonsas. Acaona andWashmgton. 
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Pvwswnat 6 >a)>ots r iOO* 


Kay Fmdtngs 


tiskmal wmng in mnrc than hall 
ift tlie Mates. 

“\V<e fetr that mihvnhi- 

aU wIh) eniieil up m ihcir 
trnmg prmnet . . . they thiuhl hate 
Iwun iMc tu <aM l>atl<>ta fiir prea4cnt 
afVil eKc iwsiih.'iir aitil aii) Matcwulv 
nflii.is.^.Ntaxwdl taiiL ‘IftrVa pnili- 
letn fiw <Acii a t-iHi|ileur people, tlien 
ifVa pn»liloti that nce«h *i)vin](.”** 

1 iowrevtir, leaving thia issue up 
to the states was li>' no tncaiu unin- 
litnbitnaL tlunng the Senate Jebate 
over ^^\■^. Sen. Cbmtuplier 
IXmIiI. D-Ohiii.. ctaitfii. 'whether a 
IWnviMnnal InittcM u c^Mintnl nr niit 
il<pcii<k Mild)' on Mate law, and the 
siini'ureiss clanlieii tltts liy aihting 
UngtMgc in fcerirm ^02(aK4) Mating 
that a vntcr\ eligibilit)' to vote is 
tletemimeii unikr State laM.**' 

Prior ti> the elecnim, 
apprtMintatd) two-ihmW of the 
Mam were usingsotne tarni of pni- 
viutaial voting, meaning lau> ami 
mcihaniMm were in piaec that 
•irvul) vancil from stare ni state.** 

The provisional 
voilnj experience 

\Mrii stdte>ln’'Mate ihfTcretim 
Ml niitul, ilara frmti bic elor* 
tt<Mi anil can provnle some general 
(mights into die experience natinn* 
all) uMiig provtMonal vmtng. 

■ i'0naJ 

Mavla hail the highest perixsnt' 
age of pnniMivui iullots cast mrh 
V pcffcnt ami five other states 
»iiuiiie<l niinv than tlirw'iiuartcrs 
of rlieir pnivKumal ImIIots- 
OregiMt. Washington, Nebraska, 
i finu anil Colurailo. 


'Hie lowest pea'entage of count- 
nl pnansumal lialloixcsme fhim 
Delaware which nlliol mil) h per- 
i'«nt. Pheother states I'ounKil i> 
penrentor fimcrofdieir pnmsional 
hallots > i Uwaii. Dklalmma. SouHi 
Dalou. Kentucky aiul Imliaiia.'' 

■ Tbt 'fituJ thiiUwt' tflwt* 

Five of the states that Kail 

the lowest pvTCvncagc of prtivisioital 
hallots cast tiavc statesviilc registra- 
tion ilatalMscs in ]ilaec. tmhana was 
tile Sole exception. 

Poor in the N'ovonher 2IMI4 
cleriKMi, convcnnoiul wistlom 
arming electutn expem was ihal a 
Kealrli) vtatewnlc voter rt^vrranori 
liaiabase wouhl reduce emirv Ihat 
woulti. in turn, lead to a 


redurmi need Krr |rroviMonal Wl- 
Kiis. Funher. ’‘giKurstBrewiile 
ilatahascs wimld mean fewer mr«- 
lakes in list maintenance. 

'The same uinveniional wisiliim 
alw* Miggesis (liat th)>w seeking pnt- 
visMtiial twilots ui states wrth good 
danliases iimlMldy were not prop- 
erly rcgisrcrcil. filled out a hwm 
(Hcomctly or (icrhaps were never 
regivternl at all. 

Hie proliminary data iloca nor 
support convention uinloni. 

When i<ump(irmg snto rlur 
Had siitewtdc inter rcgntraiuMi 


tiatahtses in iiae during the 
\ovetnbt5^ vlcetxin with those that 
ihd mw. there la link diOeroKc m 
the percentage of ballots uMUired. 

In states with darahases. 6$ percent 
of provtsitmal iMlIoiswcrecouitted. 
In stares wutuml datahassrs, f# per- 
cent of these hallots were counreil 

■ .V(r«rArr «/ nrtuil 

Several stares txuiol a large nuin- 
Icriif fTonsiriful Islbitv Muir dun 
f .5 percent of votes taw tor highest 
I ifih'e in three Mates and the Dtsiriri 
ofOilumliia wtxc prtuiuorul IwUcits 

Ned Foley, i law protesMir at 
tMiio Slate l/ntscrstlvi laid Iw woti' 
(kfed if m sntes wnh low rates of 
pnmsMinil ballot use, ssiter regiatru- 
dun data was lumtled lietter. 


'.Maylie states with lower iisagc 
nica were able oi (Hit our fires 
altvad of lime,* Foie) told ihe 
Klet-tmn AsMsTamw Oiennutsion in 
I'ehnury *005," 

■ lU-pTWttCt U. 

(Htctfift cai/ei 

tn the statev where ImIIois srerv 
oHtliled ur paitulh CiwnTeil if thes 
were cast in the wrong prceimr hut 
correct lunsdtittun (coant), town- 
ship), TO (wnn.'in of ptovisumal bal- 
Kffs cast woe coHnreil- Klevcn of 
these states counted mure than <0 
pereenr uf thoe ImIIois. 


Whether a provisional ballot 
counted relied largely upon 
the home state of the voter. 
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SrArtron Of ^obtefTV 


K*/ Finding* 


Itt rite craic* that kjhi nitf iikur 
( mmdswuul MIiN$ cut in the wning 
precinct lind pmviUctI diti), 02 per* 
letir tif rile iMlbit* niumixt. Surevn 

id tIiv*l‘ inrufciHiRTuil rewcTThin 

>(l percent of these belbts. 

■ El<att>a-ilsi npstrttm 
Sic «tsi<» - IJihii. Marne, 
Minneyna, \e« Hampshire, 
VM«»i>iuin and \N*v«inuiig have 
rleeniNi-riay regKrratiHn anil are 
atenipt frtim M WA pnnriMinial 
lialliK rides. Knur iif ihcw states 


Ohm. arguahlr the rrmcr 
wail hill Mate ilunn|t rhe 20(14 dcc- 
iKMi. was one of Rve Mates along 
with Cjohirailiv floritla, Mkhigaii 
•ml Mivunin. that hnvO « (•ii'mui 
over the coimiiii|i: of provuiotMl bal* 
tun ctM m rile wrong precinct 'l*ke 
court nilv«| fiir die vaic ami agiectJ 
that iMlkKs out oiiruilc the correct 
prennet shiMlil nut be cuunml. 

Dana \N'alch statcil the high 
nuiiilier of iitovimihmI balltiu cMt • 
over I5(MHNI - niuhl he at Iom 
partially explained by the vraivV pot- 



Maybe states with lower 
usage rates were able to put 
out fires ahead of time. 

- Ned Foley. Ohio Sate University, 


ilu not Rsc provitKtnal ballots • 
Idaho. .Maine. .Miiiiteuita and 
\cw I lampshirv.' 

V\'|jico«ufn and VVvoniing, Imw* 
nvr, iiw ^iriwuliMul lialkits k*r rirsi> 
tmic viitcTt wlwj were nut on ihc 
viKcr her ami iki not have hlcnrifka- 
ttun. Buth Miles bait Hna)l iiiinil«ns 
of provtsional Iwllucs cast ami a kiw 
percentage of pruvuKiml ImUms 
H untol ~ VVuamMn tountdil )2 
IKrccntofiu }7} pnimional balkits 
aiwt \V)onnngtounreil percent i>f 
IIS *a4 pmvisMMu) heUitcs. * 

Staie-by-sute irariation 

A iincf cxaitiiiiaiMMi of how 
(inwisiunal vodng u hamltvd tn sev* 
cr«l states dcttuMistram iusi hnw 
vaneil the |irurer< ». 


ic)'f»rHcuinB pnmuonal iMihtu to 
voivrs svho mtived and did nor 
u|sdi(c their regtstranon Itirtin. 
Thtne voters Were ellgiUc to have 
ilnnr iialkits coHnied- 

In the oppiwitc case * an 
umiMMlU vnull nnnriwr ofprovi' 
viimal Iwllots cast aiid/iw voiintol - 
Mate law or practice can ailequatdy 
explain the niinilters. 

Wnmmt, «aic titc least pufiu* 
kna ttaiec, had an acmortlininly km 
numlKT of provisional LmHois cas) 

H)| CM, }7 isHtnted. The vaiv avm'ib 
isftiing provisloitti iMikiu to imiM liy 
•Ikming ssNcrs to use a svitm arii- 
davit at ihe imfling |»lace <mi lilaiMin 
l)av and stae a rqpilar lulkit.* 

In IVnnsylvama. reports ofom- 
fusiiMi alMHii rcgiMniion and (Kovi* 


smnal voongsnrlKctl. Xrumhng to 
newspaper repiats. fewer dun 40 
percent of pirwiaionil ballots cm 
were rminioti. 'Hie numlier was evoi 
kmer in snoic muf-sTare munnn. 

'Ikimc pcottle thought they 
ojuld |uM come In riic ilav of the 
diTitiHi iml vote with a priwivnuiil 
ballot 1 alto rhmk a kit thought 
they were rcgisTtral and the^' actu- 
ally weren't,* Srvven (». Oimvcttu. 
thrvetor of l>auphin OHinty^ dee* 
tinns and rcgistrarHUi hurou tnld 
7^ fittnaf >«■/.*■ 

l/t~sTgff iwruihvii 

\ut unH' ifucs the questiiin of 
wInwc luikn gets L-ounted vary fomi 
sutc to crate, it sotiicitmcs vanes 
even svithm a sate. 

In i\nw>na. a stare that rcspnr\*s 
provtsimal lialkits he can in rite 
cnmatT prviinrt m lie inunieit. at 
least TWO vonnnes, (ida iml hrui, 
ciiuiited pnn'lvionat UlkitsciiU in 
the wrong fireenttet,'* 

lliimiu had a similar issue. 
During (he stares |«rewih;niial |in« 
rtHrics, tlllniHV did rwo cshiot pm- 
visional iMlIorscaM in the wrong 
prennn 'l*be State Hoard of 
Klectionv »>suc<) a drrecttve 6ir the 
N’ovcnilier decnoii instructing 
csHinneis to count lialkiTs OM In 
the wrMig prcctncr for «ime fedcr* 
al races. Some counties hdlowcd 
the directive, whde others anng 
state law requinng Hie correct 
|vresinct iHd not,* 

And like everything else in elcc- 
ntm iilinimsmnon, pnKolure nut* 
ters. In King CiMntV', Wtshingtim 
the i-ciitcr of the nmtcimous gulvr- 


•iMiMaltM nmn* 


cotaPNhiaD ON Nvea lo 
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FVtMWtonat SatMs r 2004 


rrcs>i(dn4i BaMdt« auur Activity ' C^njiesi ir >0 ititt Lc^illtuici 


Thi tftckniort oJ provtUDnat baKots irt th» H*1p 
Amwnca Act «m« unwrutt/ KuM «i » fiB|or uap 
Ml Huwhij Uv« n|lit lo rota for Amarrriini rifio 
otharwH* b* ujmimI array from the poMi. 

A* dta 3004 pratiOanuM cfoa«n approacfwd. it 
*lw> b«aiTh> cl«r (hat tha virtad vrtyi n lAhKh itMat 
pknnnd «o hiAdto (h« faaUoa could twnf dt» okcuon 
ona wsy or tha o(h«r. 

A hi^'itakct rK«> r>cw w titoi'y ai afeaton bw uxl 
panivui laudatf combawd to produca a fronxiod h{h( 
ovr<r promioiTal koch^ m (ha montht leading up lo thr 
Novwriber voce; when aahncatca and cxhart tinfleifad 
piowBiaicil vtxkif niia» m (are itatei • Colorado. Oli 40 > 
FknKla. Mwdii^ and Mbwuft 

At iha cmter ol (he bwiuiii wai the nmhod of 
dUtrdxjoon and ruin br coimting baHoo. Soma arxued 
dm baUoo cut *i iha wrong precinct tbould be com* 
plataly roidad whda odaert dalmad that votn cast on 
prorHional ballots fcir faderai and scacewtdc offkas 
should ba counted no rmoar whera dwjr were can. 

Ahei the election. caHs to tundardne provnional 
ballot rules emer g ed, not surpmingly from those icues 
where dM balloti had the greatest impact In determei- 
Ing the cxKcoma ol races. 

In dte Kate al>Abihrg(on. Democra ts and R^iublKans 
hitfoducad lefisbuon dm would maka provisional baMoCs 
disirgiMihable from standard and rinantaa baiota 
Lawmakan want (he ballots «o be marked by ddhirent ool- 
on n order to aroid a rvpen of what Dccufred on Elecoon 
Day h Keig Ccsaity inAien more than XD promcmal bel- 
loo wer e improperly rwi through cdwibcfig machaief 
before the voters' regb°'aoon nanu could be venked 


llrrt Aastsma D- Tacoma swi the stale naUT sat h()^ 
mndanls to asiura puMir tnivt m Meaiom 'Ytiu itaw 
no other choSca but perfacuon, ««id KMiarras. th* tloir- 
rrem of itw Smate Govameein Operaiioni atid 
(Jaoiont Convnitcae 'Ho do otherwea is aotay that 
you discount somaona'i vote.*** 

LowmaAers m IHino* rvopcnod the prt-alacDOn 
dabata on itarvdardi for nhan > provisinnil ballot 
should be counted. The dntrbutkm and counting of pro* 
vnKKial baHott m flknon vanod to widely that accorde^ 
to news reports only some of the itaie'i I f 0 |Uf isdiC' 
Oont foliowed the State Board of Beaions rerommai- 
dauon that pravisloiial beHots cut es the wrong proetKl 
should soM uwm br son*e fedcraJ offices. ' 

Oemocruic- tawmaken m hbrth Canskna pauad a 
measure dureig (he tint week of Msrcfi that afhrmed a 
2003 taw that aMows for the counuig of out'ohpreciKX 
ballocs cast an Election Day.' 

At (he Mend fevd. Aep.)ahn Conyers. D'Nich., 
aitroduced legisbtwn that would amend HAVA to man- 
date that proviuoral ballots cast by eligibla voters aty* 
where n a sate would count Two other bdk. one pro- 
posed by S«i. Hilary Clinton, 0-N.T. and the other by 
San. Chnttophar Dodd. 0-Conn., nciude provntora that 
would do the same. 

In mid-Fabruary, Ffonda's Sacracary of State's office 
recommended that those who cast provisional balbu 
should ba given a we«h. instead of two days, to prove 
dielr digibikty as well as grant supervisors and can- 
vassing boards more time to review the ballocs. elirrw- 
naong some of the pressure to make a dadsKm dunng 
on elecoon.’ 
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Sr<utor> or ftobtew? 


Kay Ftndingi 

CONTMJCD FftOM MGC ■ 


iunin*l cla.'iitat • humkctkof pni- 
visiiirul litlltin wm.' innifTiirtly 
coanoMl in |wiilin{( place otuiiiing 
iliachino tidi>re (h«ni rttiilil Iw ^cri' 
Rcil »» eligiMc vfiics.** 

Liti^lion. legislation 
end looking ahead 

Viit Hirpn«>nyly, the pniiJcrm 
VltlHT MatW ficvtl WlHl tmwttMtTMl 
bsikrfa have Icil tu betth ptM-dcc* 
dm lidgsnun and le^slaDun. 

North Oniliiia dectKm offi- 
ctalK lijihming itate Ian, initial))' 
niunied pnivNirmal hallon d titcy 
ime not ca»t m the corten pnectiHT. 
'Ilie ataiv S«)|ircinv Own un«n»> 
mouily ftilml. however, that rite otHi' 


\ elmtlar hill haa lievti iniro' 
ilueol (n Illinois which would 
require emiitting races l«>r (edeni 
aiitl statewide offieu nil piovisitMo 
al hallon east imt of predncc.** 

Federal response to provi- 
sional ballot confusion 
Scicral liilk luve bevn intPK 
thu ol at rlie fcdctal level amcmhiq; 
M.WA B» require oiit-of*|)rceinct pro* 
viSHmal Iwlliits to be ciwnteiL Sen. 

I ilUat)' Uiiium. r>*\.Y,. himHluivd 
S. 4v0 wbirli sotea. "the tletermina- 

non of dipluiiT)' shall he made with- 
out nyaril m the kicatHNi at which 
the locer cast the immsional iMtkii 
ftkl wtriwuiH rtqaril titany ret)uirc- 




"On provisional voting, the language is 
explicit. Questions on the 
implementation of provisional 
balloting are for state legislators and 
election officials to decide.” 

- Sen. Christopher "Kit" Bond, R-Mo. 


I tail were iiHtwreetly interpreting 
ware law ami threw out at Icav 

I I ,(NM) pniviMonsI ttallots east in the 
wrong precini't. In tv^jnse, 
l>emi<T)itH' lawntainm pav^,tl a 
ineauuv tliai ckarU alkmi hir the 
ettunang of net-tif-pn-onct pntvi- 
uotial ImIIor. Am appeal i» likely,* 


mem ut |«rewmi iJeimfinabon to any 
eluefioii offitiaL”' 

Rep. John Oatycn, D-Alidi.. 
has intTutlucetl a umdor liill I I.K. 

vtatiiig. "Motw-iriiktaudinii ai 
wduih polling plai'ea iwtn'hiunal 
lulkit H cast within the Mate, the 
irjic vltall cuuiiT tuch luHot if the 



mdntdiul who uu >ut.h ImIIoi ix 
iithcrvri'W! eitgihic tn vnie."** 

llttwever. a bill inrrodm’vil liy 
Sen, MiKh .McCaiom:i), K-Ky.. and 
Sen. Clhntnqdier "Kit* Uonil. R- 
.\|t>.. demoftxtmtcv the ever-present 
partiian divide over vatt authiirh)' 
ami may Iw an indicator of rite ililTi- 
cult nmd any imms t» hirdter stan- 
danlire pntvmmal lulkit rulev hux 
ei rhe falenl Ich*). 

' \& wv ctprcwetl throughout the 
ddiatts uandant requiienients fur 
datkiin arc to (w irtiidcmenivil liy 
thvataie. (H\ pruviuimat votiitg. the 
language tv eqihcir. Ouevmmvnn the 
iifiplcmcnnittm of pnimumal ImIIik- 
iiig are for state IcguUtorv and i.‘lei'- 
iitm iifftmU ttt tieenle.* Rom) sul 
when he inmnliu’Cil die bill.* 

Not wrpminglyv state ofhnoU 
agree. In an open leiier in 
(amgresa. the \atitnul Awmanon 
of Secretaries uf State urgni law- 
niakerv not to pets fotiend tegitla- 
mm rreattiig rHoonat sraiidarth fte 
aiknmistenng elections. 

'1'hc pewogc of any t>u:h law 
would Miiitercur the statei' abilm to 
efTcemdy aihninifter efectiom and 
interfere with the progreu diey 
have itMtle iu implemriidng deeOon 
refitnnt. Perhaps mot inqwinantly. 
ir would ibacotmi our country Y 
unique (Uilibcal philosuphy the 
belief tn rhe divKhm id autlueity 
hctvrveit slate and Meral gmem- 
merits," the letter states* 
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FVCTiwtoni r i004 


Ti»bl» IJ Stata* Rutkad by RarcMitaf* 
el ProvtWenaJ Ballots Ceuntod 
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?.*ra 

3.47i 

*9\ 


Lt4l 

M4 


Ummihu 

S.Wf 

140 

40% 

Haxain 

«.ll] 

U»2 

40t 

NwMb 


1447 

40k 

Thn-,ni 

am 

xm 

»% 

V^nnonc 

IDt 

17 

J7% 

WanOt 

JI.T41 

ia«7 

IM 

lAAMaae 

If] 

*20 

m 

Gm)>p* 

run 

1XI9 


MjNina 

4440 

lOM 

Tfk 

W|oaiii% 

« 

14 

m 

Hnaadiaana 

toioto 

«** 

m 

Hmm 

i4.«»3 

7.771) 

2Rl 


4.in 

721 

17% 

hdM 

4029 

SM 

IK 

Kii'aialilf 

l.4«* 

23» 

in 

iDyiiiOtla» 

SJl 

14 

in 

OMMmm 

UiS 

301 

«« 

►Omu 

}M 

U 

7% 

CaOMwa 

IM 

24 

4k 

TOTAI. 

i.tzt.uo 

14*7.9)} 

44k 


Tabta It 

brovtkienai Ballots Cast aitd 
Countad by Stata 

tmt lmtu4 Ass 

AW... 

4540 

1.04 

20 

AWW 

2127S 

214M 

97% 

»drmm 

101524 

7145* 

7A 

Artoiw 

7A7S 

3.47» 

AV 

Cdfafiaa 

44iA0S 

491,74$ 

74% 

rtaifWi 

i\ATJ 

39,143 

74% 



♦573 

4M 

32% 

Ddoon 

344 

2* 

4% 

Daomd Cahi 

mba 0.212 

7.917 

71« 

Roma 

27>« 

10017 

34B 

C«rV« 

Ilf*) 

im 

n 

lea. 

34* 

2S 

7X 

Hm 

41«44 

21147 

SIB 

adi*. 

4029 

«9« 

IS% 

la*M 

ISAM 

ioia 

SA 

Owe 

4S543 

3I.B0S 

7m 

Mmelr* 

1.494 

221 

n\ 

in iiea 

l.fll 

2AII 

an 

Hw)4wd 

4f5U 

J1.M0 

m 

HaatWaMts 

10040 

1319 

ZA 

Ma»^. 

1410 

1277 

m 

naaoiat 

8.<n 

im 

4MI 

Maartota 

*S1 

U7 

S»% 

HWraaW 

17009 

13.294 

71% 

Nti^ 

4.154 

1447 

«B 

NwliRMB 

lUM 

1747 

SA 

NordtCmWa 

77A49 

41344 

5A 

Oho 

isa.Mi 

113544 

7n 

CtiWasana 

UlS 

»l 

A 

Ora|e> 

MM 

7.077 

in 

keaajAMHia 

SUM 

24.02 

49% 

Rtowa.d 

1147 

9»4 

«A 

SaWiCeWna 

4.9K 

3507 

m 

SMMti Cable 

S33 

** 

in 

- -■■ 

f,778 

}.2»t 

3k* 


34.«93 

7.770 

21% 

iw 

2450 

I457S 

70 

VaanoM 

Ml 

J7 

37V 

V»BM 

4.m 

724 

lA 


0591 

49A4S 

•A 

VSWlVayaM 

13547 

4.374 

4A 

WitCMW 

373 

♦>P 

32% 

WyoiM« 

95 

2* 

2K 

TOTAL 

MU.I4a 

1.01,931 

40 
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Snapshots of the States 


Alabama 

CAST-kSto » cau»aTii>.i4U(«ig 

|*n>ti«iwMl tMiUtt iwMutI if iiAinc u 
nurUti i>(f viKcr Ikr hcniuc hc/iiHt* 4pplic« htt 
ibscntec baJiot, if vimct tlnoi not pnit'iik the 
a'qturvil pnMft of itknttt) «>f y\wf \% ch■Ucn|^*ti/ 
Pnivi«Minal luttoT cii^i4e t*' dnintcti if ciM in 
i-arrwi prconct 

Alakka 

CAST 23jn I OOUMTED. U4«l |«7V 

.V(wmaM»rr;l*niviwiiMl ImI1i« imiwI if viMdr tkcbtiot 
pnnuli; thi: m(uircil proof nflilcnniy an«l i* not 
taiiiwn h^ dutnuu Uxirir' or If umct u Lhallcttffal." 
Pnrvhaonal ballot diphle bi beaMintctl if cast m txtr- 
nxt fvtiyiii*ttiNi 

Arizona 

«0l^ • COUNTH>^tl.«M(71Vt 
Snmminy Pnnnionil l«l)ot mtHnl if vote lu i 
new ailihn% within the niunty rml liwa ratt minty the 
chu-Tinn b«ri} fvliire the >le»lline.'‘ Prr»NiMrul iMlInt 
eii(nlilc to l«e aiurunltfcnt nv oMmt prozort. 

Arltamaa 

CAST un t COUNTSiltOtitni 

Swmman': PmvniotMl ballot tttuni ifviKer isrhil* 
Pntvitionil hallot di|(iUr to lie lountcil if 
cast in <t<rr«ti lunvIittMin. 

CaJKomla 

CASr-MIAOi • COUNT04VI74S |74«» 

S ' tmwwry; Provtiional ImIIik tmwil ifvote ilocs not 
ponrafe dttf mpiinnl prmif of iiknnry.* nr if voter 
moves w-jtixn the amnt). ili vs not rv-regisier, ami 
vuto at die piJlin|t place avo^nl to their new 
aihlresi.'* Htovistonal Uilliir eii)(l)A‘ to lie oiillitel if 
cast in airrca piratbciiiNi. 

Colora<to 

CAST SIATT t COUNnD:}*.IU(7M| 

Smmtty. Pronsionil tullnc iBiicti if vorerS name » 
iiurbcil off flic wttcr Im bevautv he/slw a|i|ihes Itir an 
•inentev ballin * if voter iVo nut |inioilt: ilv 
mpiiml fmnf of itkrnhty,'* or if voter movism o new 
Aikiresa within the state anil tkws not mNily the dee* 
luiitt iMitnl iiehirc the ikaiiUne." PnwiHOiul iMlIm 
dtipiilc to lie anmicil if cast in t'ortcei lurwiktion. 



Connecticut 

CAST IiTl I COUNTlDMStJK^ 

Smmunrr Provisional itallut uvweil if stiret U rhat- 
Icaigcti or if the voter <locs not proviile the rcttuirol 
poKif of ttientit}'.'* Pnmuonal belkn eli|!iblc to be 
ciiutitvil if cast in correa prenna. 

Delaware 

CAST.Mi a cou**rrH) ntwi 

Smmmrf. Pnnnsnmal l«allot dijpbic lu Ivcounteil if 
cast in roiTcci iunufkiion 

District of Celunibla 

CAST-MJJ] C CauNTH>r.fT7(TI\| 

Provisional iMlIot tuued if voter nmves m 
a new ackfress within ihv Osnki aniJ ilivs not fill 
oiira kirm hektre lUettnin Day." Piovisiitnal ballot 
eligible tn Ik countcil if cast in urrrci proanct. 

Ploii4a 

CAST V.T4} t COUNtOr lODir (ia«} 

SHmmafy. t*toviSM»nal lulkit UsUdl if e voter rv0v 
tm kir the brat tnne by mail and ikvc* not provnlv 
the rcquirol proof of idcittiiy, a voter rs challenged 
or the voter ritlia refuses to sign an oath as to Ins 
or lu? ehgllHhf)- nr a nujoniy of the clerks anti 
inspernirv tkiutir the voters eligilnlit^.'* Provisional 
baikiC difphic lo liccountcil ifcaai in correii 
prcaiict. 

Georgia 

CAST-IUS I COUNTO-lAIVlJnS 

\nmtiMfy: Provtsional Imlkn hhiciI if voter repisters 
for die first time liy nnil ami ikKs nnt pnivhie the 
rapiirvd pneif of uiratity.' Provisional Ittlloi dtgi- 
hlv iii be rountnf ifuut m cornft piriMlimun. 

Hawaii 

CAST M ■ COUNTS isirni 

Summary. Provisional Isallot digihk: m be cnnmcil if 
umi m corral pnn tna 

Idaho 

CAST.Ma I COUNTID:N/A 

.SMMVMiwy. KlecTMin*4la<t’ rvpiMratMtn. 




47 


PVmtwtonal Satem r\ ZOC^ 


tilinob 

C*Sr *iM» • COATED: 22.11/ 

Smtmmy: Pniviviinal tulliff itkucl «f vtuvritclttl- 
Ivnficil ind thi; chillenp; n siutatnDl a inaiontv o( 
uiiSiitin iuiltiMiir apptlafrir iMlbit 

Ihu widtin n» Micv mi tiem«n jimI tUvs luit |W(«twic dti* 
iintbcJ ■liwnrecbalkrr.'* PiTMaknial Udlut tn 

be cnuntcd if cnt in tbe u«nct tiiiiHbctNit). 

tndi«na 

O^ A»I« • COJN1tO;S9l{l/«l[MOOrVLntOAnM 

sSivfnwMn’' PrutiMomil Oailui cJigiMe m lir itiunwil if 
□LU *n tirrmi prranii. 

Iowa 

rj(ST>V40a I CAmTH}:iAM(Si») 

Stuumt/ry l‘nivisHKMnMlti(r Kwc«t tfwiter 

iiir rhe first nnw iif ttwl 4ni1 «hia nM prrxntlc rci|iiin: 
(iroof (if klenot)'' tir vixcr n dtalicntfeii.* firmmmal 
Iwlkx cititiMc Ml Itu tsiunicd if lav m amcct ptrLimi. 

Kansas 

CAST 4Si«} • OCUMTR].}l.aM(70V 

■Samnwry: (‘nn'iwcitul balliX naMnl livirttf applies fix 
alMcnrw ImIIiX Ua rhe iulk>r mm s|Mak(t, dcHniml, 
lost. Iff IKK rttvivcii,^ the wxer u diatlenfcoi.* Mrter 
rcgNtcn Air tbe finr time liy tiuit ami ihics mx ptv)- 
vtife the nniuired pninf nf xiennty.*' vixcr chan)(cv 
tiiur name •* imwcs wttlun the oiufiry ami ikast wx 
a'-n^iter.* IhvivtvunjI Ittllia divide ti» la; owntol if 
east in owTCct lunsilktiud. 

tUncuefcy 

CJtfTieM • COMim Z2MISK) 

Snumsry. l*r»(KM>nal (jxlkx issued if voter dock mn 
immdc the rcqiurcd iXiKif ofidcnntytx vtxcr m 
dtallcn^ by all Kxir prcatKi cloctHin oiBccn.** 
iVovitiunsI liailiH cli{;dilc M* tie t* luiited if east in 
c o TT ct t preonct. 

Loutsbina 

CAST S.VI a COMtS) 2.4111401(1 

iVovifumal liallix nsued if vixtx rv[pktets Itv the 
first titne liy mail and does not pnnndc die required 
pnad of identin'.^ I'nivniutul iialhw ellfpldc lu la; 
c'oujib'd if n« in ciirruct luriili 


w a m u* Ski iv^aMm ai twf Ite laiar Mn« a» w Ml* • .t^asnl towa^t 

Maine 

CAS1 Nftk • COJMTK) iWA 

WwNMMi'' I'Uct'Oon'day icfistranon. Stare ii»es*i-hal* 
ten^ hal)iin*Mf »hich all arenmnoal 'I he imly 
hntc challuiijfi: iMlIoti are UaAcd at siwt-irinlly would 
tie in thecase ofa rooiiuit 

Marybutd 

CAST 4«a/» » cciuMra>^)ijW(«« 

S w ffwarry. PnwbMmai lialint iswcd if vixcr ri^im 
liir rtu first nme liy mail and ikva rax pniviik: (he 
ruquirctJ pnaifof idennty, if vira;r applies lix ilistsircc 
iiHlItXtiiit ssiskia til Vote in fantm, if ssXer muses lit 
new addiew within the inunn' ix dtanttes name and 
dock mx iKXi^’ dcLiMm txiard Ixdixc deadline (X if 
s*Kv ik I’haiicnticil * (VosismxiiI bilhx cli(|(ibti*iii lie 
(-iiiinKd if cast m isirnsi jurisiheorin. 

Massachusetts 

CAfT.iOOtA I CCIL<NTSk2JiS(2J<p 

SfMMiMrY; l*nivinonal Inlliit digihte to be munivil il' 
cast in (.iirrert precinct. 

Michigan 

CAST SAIO I COUNTBI l/r/ (Sn) 

l*niSTSH>aa) halloi digilde to be cnninnl if cast in 
correct preanct. 

Minnesota 

CAST aXA t COUNTBl f«A 

\wwNMry. l-'Jcrnnn-siay rejpsirarvxL 

Mississippi 

cAST-u.f/S(MjfiaiiiDOGNariNa.uocTix4iCACDuarrn • 

cou*<rTBkisio MKMmnoM 

.*iwHiw«w>. t’roviiMMtal Itallot digihk itt lie roimicd il 
ixst 111 correct precinct. 

Misso uH 

CAST-B.<«/ I COUNTS }jn MW) 

Summitry: ('nivHHHtal bailor ch{tilile b* he ciuniTOtl if 
cast m ciirTtix pm-incr. 

Montana 

CACT Mt • COUNTED tSTOSX) 

SnmHMry; t*rosisHxtal ballot tuucii if sorer tines nix 
provide riic required proof of Hlentity,** ix- if the 
vtxcr Is chaileniKii.* fWaitxial halhx elqiiidt to be 
ctMinred if txst in ctirrect preaiH't. 
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:yiLiiie»‘n 3 r ^Tabtepv 


(Nmb AtnquNirf «HW 4 f 0 M«w^ kamAMtftfiOtoaviaMfeiU luf Mr iBiwMna itoA/iifMMBtf 


Nabrssia 

CMT.'I.OO) • COATED; 

|'nrtni<mil (Mllot eligible nt lie OMtntcil if 
cast tn Ltirrecr prednet. 

CAST 4 IS 4 t COUKTB>:;. 447 ( 40 )a 

iVtiviwiful baliiH issueil ifviiter rcgistm l«n the 
first time liy null sml rkws nitt pnmile the rcquircii 
pnaif («f idmtity.* l*nwision«} iKiUtit eligible hi Ik 
tYjuntetl iC cast in citmt precinct. 

New Hniwp sh irn 

« CO^fTECiNiA 

.'CjnHWiw> KlcctMih'tUy rvgurranun. 

New Jersey 

OWr:N 0 ir# 0 <VM 110 N I COUMTB>fWIHK>WnMION 

.VwMWMrr. PrtHiwuul lulliit muetl tf tierr ikn m«t 
pftnntk: tftc rct|uirol firtiof iif btcnaiy. artti if witer 
iniivcs (u i new aiMrcu witbm the cumru (ir 
changes hts/her name and dues nut niihly the eicc- 
(KNis iHMrd t>efi>re the tlutlltnc* Pr<ni»(tiiil ItaJhit 
eligililc n# Ik uHinicil if cast m uirrect iirennrT. 

New Hexico 

CAn’-'UaO a COUNTS: &TS7(STX) 

Stt N t m urr- PrmiwiirMl baltui issueil if viecr regutos 
hit the fint time by mail and tbics nut prmiilc the 
tci^uirvd pniufiif identity.* tViMsiimal iMiliit dig)'' 
lile Id he luunieti ifi3>t in tiemr tunwiictiem. 

New York 

CMT.no WWOeMATlOW a COUNTH>NOINK»MlkTION 

Summitry: lYintsumal ImIIim digilile tt» Ik uninteil if 
ost In iiinxTt prednet. 

Need) CaroHna 

CACT rr.aat a coJNTB>.4UaBtssM 

S um m ary ; I’nivuiiirul lialliit issuetl if nMer regisvs 
tilt the first time by mail ami dtics not pmndc the 
ro^uirvtl pnetfuTiilenriiy'' l^nn'isnnul balltit cligi* 
lile tn Ik oiunied if cast in cieivn lumHlictirin. 

North Dakota 

CMT.lW* ■ CauNTtOtNt* 

Sttmmmy: No voter rcgistrattoit. 


Ohio 

CAST lUMI a OMMKr iU>a« 

StMVMMry. I'niviskinat ImIIik imuoI if voret moves to 
a new a«ldrvs« within the criuniy iw fnwn nne I Dim 
Count)' cu aiHKhcr during the Iht 2K days iKforc 
Klecnoii Day.* I'riivKlonal Iwltia eligible tu Ik 
namtc'l ifean m enrrcct pronnet- 

Oklahoma 

CAST.I^IS a COUNTBi ]0t |f9q 

Simmtmy. Pnwistonal ballot tsioed if vonr dues nor 
pnivitic the m}iiircii pneif iif ntentity, ami ifvuterV 
pidiucii affiliatvin is tlispurcal m a (wimary. ' 
ProviMOHal halloi digtldc to be countvil ifoitt in 
oimxt prurinct. 

Oiwfon 

CAST:8ji8 a couNTm^tirriasiQ 

Siimnwnr; Pnmuoital bailor mveii if nKcr never 
received hts/hcr imiJ-tn lanot nr if hc/shc wants to 
vote in pmm in a ihtfbvnt townorotiinty than the 
iNte in winch he/she t> registerecL* PmvtsHtiial ballot 
dlgilde to Ik uiiiiiretl if cast in ivutect lumdktion. 

Panntylvania 

casttSmsb I cauHTnr 24011 ( 4 * 1 ^ 

.iwMMMMry: Provisaniul belli* ts&ucd ifa sorer u vot- 
ing ktr the tirst ttme in liK>her aiumy or has rceent- 
ly mtivial oi another reShfetta- within the nuntyami 
lines not pnnnile the required pnnf of iJaiOt)^ •* if 
a voter to challenged.'* l*rovisMin4l haltr* dtgibic to 
IkoiuaioI if cast in cairrect juristketKM. 

Rh^a Mand 

iiar a couwt^Nt (sety 

Pmvisiunat balliic nsoed ifa vimct docs 
notpnnide the required proof of idcsTtity. ifa voter 
is dutlengcd. or if person w huse name >luo nut 
apfiear on the H>( of regtsterml vnrers k* rbe witiiig 
lUmiit but tines appear on tbcciHiimunit) bar cin>> 
tenth he or she is Minng in the orrect voting dis> 
met.'* ProvtsHHial balbit digilde to he nnuitm) if 
lati 111 corretT furudictiiin. 
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fAMai ll* MqMW ty Ml* MM 4 • ■WM <*VM«Hnai lut •»■!«< Mmi b*«r MM* nfMNMlTMaO 


South Carolina 

Otfn«.«)0 I OOJUTtD }.2N 4»^%HiNCOmm CMTAi 

Sitwmrfy: I'nnninnal halltir iviur<l iTi vtknrr Ki-haU 
l«:n|(al'* nuno tu a ilifflfftsit prxctnrt within the 
pjunt) and dm tMjt mibh the nium>‘ ljutrJ uf ri.yi>* 
rnihin. IVuviiMMul IwUui digtblc Ri he iouitml »f raal 
in fTVTvcr pnmHt. 

South Dakota 

CACTIiS f C0UNTB>**4I») 

Smutthify ProvnwHnl halkif ivtuetii/a^vtcr (kwanut 
IHUvidc die requirvO pneif uf itlenttt); he nr n|pu 
an alTidavit, and hK/hcr ifBdavtt is chalkti^i.'* 
i'nwisMHnl lialtiir di|{ilile n» Ihi' ohi'iunI if uaa in ua*' 
nxt preancT. 

Tann«sM« 

casT a.m a caj*<fTBi i)Mi 

S u mmrry: i*nivioiinil haikir eli{pMv m licuMimcd if 
nsr in anrect firecinct. 

Tixas 

otsTiiit} a cauKTB}:;.r70(itX) 

.Vi«wfl«Mr>. PruvMKmal hilkx tuu«t! if a ttitcr duo. mx 
pnmde die required tWM>f of Kienmy or if « vntcr has 
apidted kir a battot b)' mail Iwt has nm rcoos'Cil it.'* 
PnmsiiHial lialiiii vii(pUe R> iK'omntoii If can in tor* 
rurt prmnet 

Utah 

cast ik,vf a COJI4TCD >un 

LStfwwMrr ihsKiuiHBl halkrt issuei] if a vuter is clial- 
lenjicsl.* Pnmsiiinal lulliit el<((ilile hi lie tiiuntcil iF 
ewst in die wnmg pn.-nnrt amt ihc ImIImI is hicntiral 
ro rhe line rhai the viicer aniuld hate wucii if he ur 
she apitcaml at (he correer |urtsdK.t»nn. 

V hmtont 

CAST lOI ■ COUNTtfr. if (TTkl 

.'■iMiWMi^: thovssinnal haJhK dipliic tn lie nninrcd if 
cast m airrect lumdictian. 

Virginia 

CAST-<<7i t counno nsjiyhiiMccmmcATAi 

■S'ltfwwMrv' i'hisisiiinal hailiK mued if tsiter runners 
ha the First rmic (ly mail and di«s nut pnivnlv rhe 
reqiiircil printf nf ntontii)'.* Pruvisttinal hailiit clijp- 
I4e til t>e unuiTnl if I'a&r tn riUTca preatni. 


Washington 

CAST Vjai I imiNTEO aSAM iMni 

SiMMiwerf. I*riivi<iunal iMlInr iitttcij if a ssiter 
requests an aliscntn: lialliit hut wishes hi sole in 
perwm.* Hnwisinnal lialliit cilgtlilc rsi lie ciMiittcil if 
msi liii'iirrcd funulk'nun. 

West Virginia 

CAST-IUS7 • courfT» ajri (uvi 

SwwMirry: Ihswiswmal lialliK iswol if the vtmanirc 
un the pull slip ami the ngiuraiiun cani iln nut 
(natuh. if * sumr miHres n» a HiiWrent preeinu with- 
in the oHinty nr if a Miter ikiea nut pnivide the 
reiinireil prtNil'iif uluntitv." Pniviuiaial iMihir eiigi* 
hie tn lie etMinred if east m currtrt precinct. 

Wisconsin 

CAST 37J • COUNTHXIlOlTai 

Stmtmttry: I'leciHmHUy rcgittratKin Prnvtssnrul bal* 
ha issiieil if a viaer registers htr the first nine hy 
mad, (hies nut pnnride the rrqinrvil pn«i< iif identiiy 
at the nme uf submitting the rcyistratkin liirtn, and 
dues iiirt dll «i at Mw pidlnig place. In aihtmiHi, if a 
MMcrV registration applicanon was sulaniticd as pan 
ot a voter registration dnve, their ipplicatMin was 
mil wimesscd liy an nffitial vvtct rcgiitraniHi 
(le|wiry, ami ihe voter duo mw piovtde ihe m]iiireil 
pnnf of idenrily It the polling ptm. they are end- 
tied to (cedve a pronstoiial liallot. In unWr fiir the 
provikKinal halhx to he I'uunieil. ilk voter must pn*- 
vidc the rcqiurcti poHit o» iikntity ticfiire F.lernon 
l>ay, to poll workers hditre |«i)ls rhne on Flection 
l>ay. nr Di die niuiiMa)«l vleri^ office l«y 4:0(ip.m. 
the dav alter die dcctwin.** Ihusiuiuial haibit dqn- 
hlc RI lie c'tmiitvtl if cast m lairrcrt prixim-t. 

Wyoming 

CAST «« a COUNTS): 14 nSKi 

Suimuty: FJcctHm-iWy regiatrathjn. PnisisumaJ balke 
tswedifa suter ikics nut have the required proof ut 
Hlcntit)’ when attemjKing hi register ♦*» ITectiun Day. 
The voter has lainl tJose of buamss tlie itay alter the 
Kleitiun ni jwwidc jRi«if(*l Mlciitny to the n»umy 
iferlc. 'I*hc same holikirue (iwa dudengeil voters 
alur lic/shc signs an alfiibvit hu/slw has until Hinc of 
iMtsinoM rlic iieu dav u» hasv a pnaif of idenniy 
appruved I))' Htc county clerk.* Proitwiina) tuthit eli> 
glide lu Ik itumiuH if av in nirrccT iirccinct. 
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Methodology 

InfcmatonnfM (hnrffHVT** MHO - innmF»«««li •ueeWraro tilS««U4n«AwaiAto«)| MmrdMicclNwooAh'itli • 
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electionline, org 

Briefing 


&l&Ct/onllnB,Or9, administered by 
the Election Reform Informauon Project, Is 
the nations only nonpartisan, non-advocacy 
website providing up-to-the-minute news 
and analysis on election reform. 

After the November 2000 election 
brought the shortcomings of the 
American electoral system to the public's 
attention. The Pew Charitable Trusts 
made a three-year grant to the University 
of Richmond to establish a clearinghouse 
for election reform Information. 

Serving everyone with an interest in 
the issue - policymakers, officials. 


journalists, scholars and concerned 
citizens - elect/on/ine.org provides a 
centralized source of data and 
information in the face of decentralized 
reform efforts. 

electionline.org hosts a forum for learning 
about, discussing and analyzing election 
reform issues. The Election Reform 
Information Protect also commissions and 
conducts research on questions of interest 
to the election reform community and 
sponsors conferences where policymakers, 
journalists and other interested parties can 
gather to share ideas, successes and failures. 


electlanllne.arg 

f«»1 tfofk jbr demon 

1 1(11 NW 

SmcIIO 

Wuh«9an.DC wr 

lic]Q3-3Jfr^in0 

«irMiwdKtienk>o/]r( 


THEPEfCHUIMLEUOT 



A Pra(«a oi itie al PUMnono 

M^poTMd b]r The CharmiM* Tn«it 


^olicir lokKiom wtd upiKtn hr ci*ic W«. 




53 


Tht PWn Dealer \ Sunday. January 9. 200S 


Untangling,' the voting e()ntro\ ersies 

SinM Mm hetiy contostad pmMantuI atoctKMX diuarw of aNtoaltons of volar irraguUritiM and contpiraciM n Ohw Jw* boon 
modo, many on the InComeL Hare or* aavtnl of tht claim* moat often haonJ and an onafysu of their veracity. 


SIATEWIDE 


AUatUTtON 

EXPUINATION 

About 94.000 peopfe choee 
either no otm or more than orw 
pereon when they voted for 
presidenc That meant their 
vote* didn't count In such a hot- 
ly conteeted race It wm Impoes- 
ble to imagine that rruny praple 
wasting a vote. 

Do the math. Those 94.000 ballots are less than L7 percent ot the total cast sttewtde- 
Cxperts soy that's not lor from Ihe national average ol 1.5 percent who vote twice or not 
at all for presidant. It's not anywhere rwor enough to cast doubt an the prestdentlal race, 
seid Edward Foley, director of the Election Lew Program at Ohio State Unnersily's MonU 
College of Law. 

Election official* hove not In- 
spocted all of those 94,000 
“apeiled- ballots lor pregnant or 
hanging chads or oUwr signs ot 
voter intent. Those ballots 
should ba reviewed and eoumod. 

there's a three-part explanation: Tirst Ohio low says eiection emplovees should take raa- 
sonable steps to inspect punch cards bafore the mHial count. So ballots should have been 
reviewed. Second. law is specific about what counts and doesn't count as a voce. 

Ptegnanl chads don't; chads loosed at three or four comers do. That leeds to the Ihvd 
point; reviewing punch card ballots by hand mokes little differerKe, eecordvig to election 
expert Don Tolcaii. a law professor at Ohn State Umversrty. Tbkaji points out (hot nurg 
things con go wrong with purKh card bollots. They dont. lor example, alert voters who 
hove accidentally selected two people tar president and allow them to correct their mto- 
take: And double voting doesn't chenge upon review- 

Too many provisional ballots, 
cost by thos# edio beUeved lhay 
were registered but whose 
names didn't appear on voter 
registration roUs, were never 
coutrted. Election wortiers found 
problems with them — the voter 
wasn't registered, for eitample 
— end didn't enter them In the 
Hrwl tolly. 

Ohio counted e ioigw percentage ol Ms ptovisiorul baMoU (hon rruity other states, oc- 
cordmg to electioniinc.org. a nonpartisan cfcartnghouse for aleclton reform information. 

Of Ihe 17 states W had gathered data for by Dec. L Ohio counled the mo«t — 77.33 per' 
cent. That compares to percent in Delaware. Z2.53 percent in Massachusetts and 

57.S2 percent in Michigan 

Exit polls showed Kerry ahead In 
Ohio, but Bush won the state. 
Votes must hove been tampered 
with. 

Two polling hrms — Edtson Media Research and MitefsAy Intematiorvd • were heed for 
tAit-poIbng tor ABC. C6S, NBC. CNN. Fox News Channel ^ The Associeled Press, loe 

Lonslu. executive vice president of Edison Medta Research, sold exit pods were dime at SO 
precincts throughout Ohio. He said the farm ore irwestigMlng results notionelly. and that 
no evidence of fraud was found in Ohio. Lemhi said states such as Vermont, Connecticut 
and Oefowarw had tMghvr dncrepanciw* between exit polls and election results than cM 

Ohio. Kerry won those three states, but "no one's questioned those.* he sold- "There's this 
hetion out there that exit polls are accurate to the dKimel point and that’s fust not true. 
They're a survey, like any ether survey." 
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COUNTY-BY-COUKTY 

FRANKUN COtMTY 

Mlnuiity precincts were inteti* 
tionaNy deprivod of voting ma- 
chinas, whkh croated kmg lines 
at>d thousands of potenUal 
voton Itaving ki frustration. 

Democratic and Republican eieetton offRuls aMocatud machines basail on voting patterns 
and estimates on where more were needed. Because of a growth and shift In population 
saKS the 2000 election. 29 precncis had been added. Electwn oHicialt reviewed active 
voter files as of July 2004 to decide where to put the cnechines. Wdkam Anthorty Jr., who 
a black, arid chairs both Ihe Franklin County Democratic Party and its alactiwis board, 
said, 'h broka the way it broke because the growth wasn't m the mner city, rwt because 
we wanted to disanfrartchlsa black voters.’ 

FRANKUN COUNTY 
hoopla not msMe some polUng 
placos by 7:30 p4n. were told to 
leave, even If they had waltad In 
■m f^ hows. vMatlrrg the 

Voting Rights Act. 

Anthony and Mike Hackelt, deputy direttor of the eicctiom boerd. both Democrats. sa>d 
no voter abegadly turned away hu coma forth. They said they would Investigate any 
such complaint made to them. 

Mocking County Piaaecutor tarty BwK Ofdeted the repairman to show reporters, the elec* 
tions board, computai experts and eth^ how ha made the repatr. and Beal, a Democrat 
ruled that nothing fishy happened. 

HOCIUNG COUNTY 

A repairman may have tampered 
with results whan he shewed up 

In check a voting nsachtna be* 
fore the recount He found a 
fiisa was out artd replaced the 
fuss. 

KNOX COUNTY 

Mestty Democratic students at 
Kanyon CoMege, a Hharal arts 
school, walled nine or 10 hours 
to vole wtiAo students at Mount 
Vernon Nazarene Uniwrsity — 
more likely to support RapubH* 
can candidates had no watt 

A late regtstralion drive at Kenyon meant many names were added in the two weeks be- 
fore Election Day. after voting machmes had been assigned and programmed. Election 
workers had no way of predicting that the Kenyon preemet would have one of the highest 
turnouts m the county — almost 73 percent — said RRa Yarmart deputy director of the 

Knox County Board of Elections and a Democrat. 

MAIIONINruTAIRriRD COUNTIES 
Some voters chose Kerry but 
lhair machinos registered a vote 
for Bush. This aliegecRy hap- 
pened in other Ohio counties. 

Mahoning County had problems with machines eerty on Election Day but soma machines 
fecorded votes for Ktriy when Bush was seiccsed loo, said electiom Director Michaet 
Sciorteio. a Democrat. The machines not working were quickly fixed and voters corrected 
their mistakes — electronic machines highlight the name of Ihe candidete so voters can 
catch errors before Ihetr vote ts cast Fairhefd County officials say they don’t know how 
the rumor got started about machines there. They use punch card ballots. ^ if you vot- 
ed lor Kerry, you votad for Kerry and if you voted for Bush, you wted for Bush,’ s^ 

Director Alice Nwoka. 

MIAMI COUNTY 

On slection night vote totals 
changed from 3t«20 to 50.235. 
both based on 100 percent of 
precincts talMsd. in both counts. 
Bush and Kerry oddly main* 
taincd the same percentage, 

66 percent to 34 percent in 

MiaiTM County ofRcials. according to the Dayton Deny News, saxl the IBiOOO ~new* votes 
appeared because Ohio Secretary of State Ken Biackwefs Web site inttwity used incom- 
plete rvsuits when K posted wfw»t it said were final figures. The coriect numbers were 
sent when the error was found. 


Push’s favor. Even more unlikely, 
the margin In the higher vote to* 
tal was exactly lfi.000 votes, 
raising suspicions shout the ac* 
curacy of o^ical'Scan machirtes. 

WAIMEM COUNTY Robert Mammock, Board of Electiom chairman artd cO’Chsvman of the county's 

Sonw Democrats with proper Oemocratic Party, wasn't aware of such complaints. 

Montiheation wore forcoil to use 
prevMonal balots so that Uwlr 
bailoti ware luhioctsd to closer 
review tvtwn counted. 

otronsunaMcostpnjDarsniunBMaoi im rum oeuas 
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Ohio Secretary of Slate J Kenneth Blackwell 

Elections Division - 180 E Broad St.. 15*" Floor, Columbus. OH 43215 

Tel (614) 466-2585 Fak (614) 752-4360 e-mal election@90» state oh us 


DIRFXTIVR 2005-0) 
January 12. 2005 


• AHflChnttni hniiil 

ALL COl'IN'n BOARDS OF ELEC TIOiNS 

DEPLOA MEM OF VOTINO SYSTEMS 

The stand&rds under development for VVPAT equipment os lequired per Substitute Mouse Bill 2b2, the 
20CM increase in Ohio voter registrations and the increase in time required to use VVPAT machines all 
mitigate against this technology as a \ table option for die state of Ohio The eusting Federal funding and 
supplemental funding from the Uencrai Assembly under SHD 2o2 will not be sufTlcienl to cover the 
purchase ol* direct recording electronic IDREJ voting systems with a voter verified paper audit trail 
(VVPAT) I reached this conclusion following cKiensive research by the SOS staff 

A logical aitalysis of the retiuiremenis of both HAVA ami SMB 262 in combination with the HAVA 
deadline slightly more than one year away, lead inexorably to the following concluaion In order for the 
slate of Ohio to be in compliance with both federal and state law within existing funding. Precinct Court! 
Optical Scan <PCOS) voting systems are the only viable option PCOS voting systems already approved 
hy the Controlling Board a» a part c4 ' existing contnicis meet all federal and state requirements Further, 
they can be purchased and deployed with currently available funds 

Therefore. I am directing the .selection and use of K'OS voting systems by alt county hoards of election 
m Ohio in order to comply with requia*ments of HAVA and SHB 262 

During the Winter C'onfeiencc. eligible vendors will he availahie to answer your questions regarding their 
PCOS voting s-yslems and to denumstraic their prodiicu finder -SMB 262. all counties may select a PCOS 
system for funding irom the Ofllce of the Secrctaty of State All counties must select a PCOS .system no 
latei than February 9ih The selection must be submitted to Judy Cirady. IXrcctor of Election Reform, \ la 
fax at 614-752-4360 Any county that does not provide written notification of their Board's vendor 
selection by the February <hh deadline will result In my office selecting a vendor for yixir county unlinng 
a random selection process You will he notified on or before Februarv I lih ofthe vendor sdeciedfor 
your county if we are forced to make your selection 

If you have any questions regarding this directive, please feel free to contact Judy Grady. Director of 
Lleciion Reform at 614-728*8361 


Sincerely. 


J Kenneth Blackwell 
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Ohio Secretary of State J Kenneth Blackwell 
Elections Division - 180 E Broad SL, 15"' Floor Colufhbus. OH 43215 
tei (<S14> 4B5>2&dS <6 U) 752-4360 e-mail etectionfi>sos stale oh us 


DIRtfTIVE 2005417 
April 14. 2005 


ALL rOi;NTY BOARDS OK ELEC TIONS 

SELECTION OF VOTING SY STEMS 

PurMiani to Substitute Hixise Bill 262 (SHB 262). the standards for the Voter Verified Paper 
Audit Trail (VVPAT) were appawed un March 24. 2005. and will lake cft'cct m April 28. 2005 
In of the sii^incani chanKc^ itiat have occurred over the Iasi few mottihs fas discussed in 
greater detail in the accompanying memoraiKlum), yextr county may now select a direct 
recording ^ectronic (DRF) with a VV'PAT (hereinafter collectively referred to as 
“DREA'VPAT") as your county's primary voting system 

In order to provide your county with the opportunity to choose a DRFAA'PAT voting system, 
we areectending the selection deadJinesei forth in Directive 2005-1 until May 24, 2005 Please 
notify' my ctflice of the vendor and certiftod voting system you have selected on or before that 
date, so that we may move forward with the purchase of a voting system on your behalf 

Of course, the Prcctnct Count Optical Scan (PCOS) voting system still remains an option for 
your county If you intend to Klect a PCOS voting s-vstem. or have previously selected a PCOS 
system (as most of you have) and do nm wish to change that selection, we encourage yuu to 
notify us a.s soon as possible so that we can move forward with the purchase of that system on 
your behalf If you previously selected a PCUS voting system and vendor, and we do not hear 
from you on or before May 24. 2<>05. we will assume that your selection has not changed and 
will move forward with the purchase of a PCOS system from the vendor you previously selected 

As a reminder, before my ivtUce will purchase the voting system you have selected, the following 
requirements must be satisfied 

1 If you select a DREAVTAT voting system both the DRE and the WP.AT must 
be separately cenificd by IT A. the Ohio Board of Voting Machine Examiners and 
Compuware. by not later than May 13. 2005. 

2 The seiecicd voting system must be otherwise in compliance with the Hdp 
America Vole Act (HAVA) and SHB 262. bv ncx latei than May 24. 2005; 

3 if you sdeci a DRE/VVPAT voting .wstem the countv must deploy in a ratio of 
1175. and 
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ftitfc 2 

Directn e 3MI54»7 
Apnl i-l, 


4 if ihe total co»l of owitctship ol'thtf vobng syMcm that yvu have selected exceeds the 
antouni of federal and state funds allocated for the purchase and implemcntatioti of 
voting systems for your county, your county is responsible to make up the diO'enmee 
in cost for the voting system you have selecied As stated in the cover niemnmndum. 
you will soon be notified of the amount alkKated for your county in a separate 
communication 


If you have any questions regarding this Directive, please do not hesitate to contact Judy Gradv*. 
Director of Election Reform. 8tbl4-728>856] . 

Thank you for your continued cooperation in ihisimportanl endeavor 


Sincerely, 




) Kenneth Blackwell 
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Mr. Nadler. Thank you. 

Our second witness is Dan Tokaji. Dan Tokaji is the associate 
professor of law and the associate director of election law at the 
Ohio State University’s Moritz College of Law. His recent publica- 
tions include, “Early Returns on Election Reform: Discretion, Dis- 
enfranchisement, and the Help America Vote Act,” which examines 
litigation surrounding the 2004 election; and “The Paperless Chase: 
Electronic Voting and Democratic Values,” which analyses the legal 
issues arising out of the transition from paper-based electronic vot- 
ing technology. 

Prior to arriving at the Moritz College of Law, Professor Tokaji 
was a staff attorney with the ACLU Foundation of Southern Cali- 
fornia. He has appeared before several Federal and State courts, 
including the California Supreme Court and the United States 
Court of Appeals for the Sixth and Ninth Circuit. 

Mr. Tokaji. 

TESTIMONY OF DANIEL P. TOKAJI, ASSOCIATE PROFESSOR OF 

LAW AND ASSOCIATE DIRECTOR, ELECTION LAW, THE OHIO 

STATE UNIVERSITY, MICHAEL E. MORITZ COLLEGE OF LAW 

Mr. Tokaji. Thank you, Mr. Chairman, and Members of the 
Committee. 

My remarks today will focus on election administration problems 
that arose in the course of the 2004 election, particularly in Ohio. 
I also want to draw some broader lessons from the experience of 
my State of Ohio and other States in 2004 and subsequent years. 

I’ll refer the Members of the Committee to my written testimony 
for more expansive thoughts on what needs to be done in the forth- 
coming election season to make sure that everyone’s right to vote 
is protected, including the steps that the United States Department 
of Justice ought to be taking but hasn’t for the most part taken 
during the current Administration. 

First, Ohio’s experience in 2004. On the morning of November 
3rd, 2004, President Bush lead Senator John Kerry by approxi- 
mately 136,000 votes out of 5.6 million cast in Ohio, the decisive 
State. This margin was sufficient to overcome any legal challenges 
that might have arisen from provisional ballots that were un- 
counted, ambiguously marked ballots and long lines that undoubt- 
edly kept some citizens from voting. 

Had the margin been closer in Ohio, however, we almost cer- 
tainly would have seen a replay of the battles that culminated in 
Bush vs. Gore. With the Buckeye State rather than the Sunshine 
State as the backdrop, Mr. Blackwell playing the role of former 
Secretary of State of Florida Katherine Harris and provisional bal- 
lots replacing or supplementing punch card ballots as the dominant 
prop. 

Despite the fact that there was no post election meltdown in 
2004, there is no doubt that there was and that there remains sig- 
nificant room for improvement in the functioning of our election 
system. And it is clear that State and local officials in Ohio and 
elsewhere could have done a better job at implementing the re- 
quirements of State and Federal law. 

I’ve talked about seven areas in which there were significant 
problems in Ohio in my written testimony today. I discuss that in 
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greater detail in my law review article that I’ve asked be supple- 
mented to my testimony. 

Let me just focus on a few of those in the time that I have left. 
First, voting technology. Ohio was still using punch card ballots in 
the 2004 election. That probably cost about 44,000 to 77,000 votes 
throughout the State. 

Second, voter registration. There was a great deal of controversy 
over Secretary of State Blackwell’s directive that voter registra- 
tions only be accepted if they were on 80 pound, that’s heavy stock, 
paperweight. That directive was ultimately reversed under pres- 
sure. 

Provisional ballots. This was a huge issue in 2004. I expect it is 
going to be a significant issue in 2008 again. One of the big con- 
troversies was so-called wrong precinct provisional ballots; that is 
provisional ballots cast in the wrong precinct. Secretary of State 
Blackwell issued a directive on this that was, for the most part, 
upheld in the courts. 

There were also significant issues having to do with challenges 
to voter eligibility. A Federal District Court in Ohio issued an order 
against Secretary Blackwell and other election officials restraining 
pre-election challenges. There were also four different cases chal- 
lenging election day challenges. Four courts issued orders. All of 
those however were ultimately stayed as late as election day. 

Finally, what lessons can we draw on this? I set forth four in my 
written testimony. I’m going to just describe them very briefly here 
given the time. 

First, there is a need for clear and transparent rules issued well 
in advance of the election. One of the big problems that we had in 
Ohio in 2004 were that there were a lot of directives being issued 
by the Secretary of State’s Office within weeks or, in some cases, 
even days of the election that contributed to an atmosphere of con- 
fusion, not only among voters and voting rights groups but also 
among local election officials. 

Second, partisanship in election administration remains a serious 
problem. Here I want to go beyond individual personalities. My 
goal today is not to demonize Secretary of State Blackwell or any 
other election official but to focus on an institutional problem. We 
have a situation in most States in which the chief election official 
is elected as a partisan official. It is not just that the umpire has 
a stake in the game; the umpire is actually a player for one of the 
teams. And as long as we have this situation in our States, we’re 
going to continue to have accusations of partisanship leveled 
against chief election officials and election officials generally. 
Democratic or Republican. 

Third, litigation can play an essential role in protecting voters 
rights and promoting sound election administration, including 
equality, and I think that was certainly true in the lawsuits that 
were brought against Secretary Blackwell in Ohio and lawsuits 
brought in other States. They did, in fact, have a significant effect 
in protecting voters rights, as I explain in greater detail in my 
written testimony and in my law review article. 

Fourth, election reform remains a work in progress. I would urge 
that we make our decisions in the future election reform not based 
on rhetoric or the latest media story but on sound data and re- 
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search. And I fear that our election reform agendas have too often 
been informed by exaggerated, sometimes hyperbolic claims of 
fraud. That’s true on both the left and on the right. On the left, 
it has often been accusations of stolen elections, rigged elections, 
sometimes voting machines. On the right, it has been exaggerated 
allegations of voters cheating. In fact, if you look at Indiana, a 
State that was mentioned earlier, in the Supreme Court’s opinion, 
it notes that there was not a single documented instance in that 
State of voter impersonation, of voters going to the polls pretending 
to be someone they are not, the only problem that the voter identi- 
fication law in that State would address. 

I’ll close my testimony there. I would be happy to take any fur- 
ther questions that the Committee has. 

[The prepared statement of Mr. Tokaji follows:] 

Prepared Statement of Daniel P. Tokaji 

July 24, 2008 My name is Daniel Tokaji. I am an Associate Professor of Law at 
The Ohio State University’s Moritz College of Law, and Associate Director of Elec- 
tion Law @ Moritz, a group of legal scholars whose mission is to provide reliable, 
nonpartisan analysis of election law matters. In addition, I am a co-author of the 
forthcoming edition of the casebook Election Law: Cases and Materials (4th ed. 
2008). My research and scholarship focuses primarily on voting rights and election 
administration. I am honored to appear before you today. 

My remarks today will first address the election administration problems that 
arose in the course of Ohio’s 2004 presidential election.^ I will then discuss some 
broader lessons from Ohio’s experience in 2004 and subsequent years. I close with 
some thoughts on the proper role for the U.S. Department of Justice in this election 
season. 

For reasons that I shall explain, there are reasons to be worried about how well 
the election infrastructure of Ohio and other states will bear up to the pressure that 
will undoubtedly be put upon it this year. Of particular concern are state voter reg- 
istration systems and the procedures for provisional voting. If these procedures are 
not functioning properly, many voters are at risk of not having their votes counted. 
In addition, it is likely that voters in different counties or municipalities within a 
state will receive inconsistent treatment, raising equal protection concerns. Reg- 
istration and provisional voting problems also exacerbate the risk of post-election 
litigation over the result, as occurred in Florida in 2000 and as nearly occurred in 
Ohio in 2004. Finally, partisanship in the administration and enforcement of voting 
rules — at the local, state, and federal level — continues to pose a significant threat 
to the integrity of elections across the country. 

OHIO’S experience in 2004 

On the morning of November 3, 2004, President George W. Bush led Senator John 
Kerry by approximately 136,483 votes out of some 5.6 million cast in Ohio, the state 
upon which the presidential race ultimately turned. This margin was sufficient to 
overcome any legal challenges that might have arisen from uncounted provisional 
votes, ambiguously marked punch card ballots, and lengthy lines that may have dis- 
couraged many citizens from voting. But had President Bush’s morning-after lead 
been a quarter or perhaps even half what it was, a replay of the legal battles that 
culminated in Bush v. Gore — with the Buckeye State rather than the Sunshine 
State as the backdrop, Ken Blackwell playing the role of Katherine Harris, and pro- 
visional ballots replacing punch-card ballots as the dominant props — would probably 
have ensued. 

Despite the fact that there was no post-election meltdown in 2004, there remains 
significant room for improvement in the functioning of our election system. It is 
clear that state election officials, in Ohio and elsewhere, could have done a much 
better job at implementing the requirements of federal and state law. The issues 


1 My affiliations with the University, the College of Law, and Election Law @ Moritz are pro- 
vided solely for purposes of identification. This testimony is offered solely on my own behalf. 

2 1 have attached a copy of my article “Early Returns on Election Law: Discretion, Disenfran- 
chisement, and the Help America Vote Act,” 73 Geo. Wash. L. Rev. 1206 (2005), which discusses 
these issues at greater length than does this testimony. 
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that generated controversy and litigation during the 2004 election cycle included 
voting technology, voter registration, provisional voting, voter identification, chal- 
lenges to voter eligibility, and long lines at the polling place. I will discuss each of 
these trouble spots in turn.^ 

Voting Technology. Studies conducted in the wake of the 2000 election dem- 
onstrated significant problems in the machinery used to cast votes.^ By 2004, many 
states had made the transition to new technolo^ which reduces the rate of votes 
lost due to overvotes and undervotes. There is evidence showing that approximately 
1,000,000 votes were saved nationwide in 2004, due to the transition to better tech- 
nology and better procedures.® Unfortunately, Ohio was not among those states. Ap- 
proximately 72% of Ohio’s voters continued to use the very same type of punch card 
voting equipment that Florida had used in 2000. My estimate is that between 
44,000 and 67,000 Ohioans who voted in November 2004 did not have their votes 
counted due to the use of unreliable voting equipment. These are votes that would 
have been counted, if better equipment had been in place. 

The good news is that Ohio has since replaced its equipment with newer tech- 
nology that gives voters notice and the opportunity to correct errors, and thus re- 
duces lost votes. The bad news is that Ohio has had difficulties with some of its 
new voting technology. The state’s largest county, Cuyahoga, which encompasses the 
Cleveland era, will be moving to a precinct-count optical scan system in November’s 
election. This will be the fourth system it has used since the 2004 election. It is wor- 
risome, to say the least, that such a large and important county has had such dif- 
ficulty in making the transition to new technology and that it will be using a new 
system for the first time in this critical election. 

Voter Registration. In the weeks leading up to November 2, 2004, several issues 
arose relating to the handling of registration forms. Among the issues was what to 
do with registration forms in which boxes had been left unchecked, or in which cer- 
tain identifying information had been omitted. But the most intense controversy 
concerned Secretary of State Ken Blackwell’s September 2004 directive requiring 
that Ohio registration forms be printed on “white, uncoated paper of not less than 
80 lb. text weight” (i.e., the heavy stock paper). Under this directive, forms on lesser 
paper weight were to be considered mere applications for a registration form, rather 
than a valid voter registration. 

Although the Help America Vote Act of 2002 (“HAVA”) is silent on the question 
of the paper-weight of registration forms, voting rights advocates argued that the 
directive violated the federal law, which requires that “[n]o person acting under 
color of law” may deny a person the right to vote “because of an error or omission 
on any . . . paper relating to any . . . registration ... if such error or omission 
is not material in determining whether such individual is qualified under State law 
to vote in such election.”® Some local election officials stated their intent to accept 
registration forms regardless of the paper weight on which they were printed, de- 
spite Blackwell’s directive. In the face of these objections. Secretary Blackwell’s of- 
fice backed down and, in late September, announced that registration forms on ordi- 
nary-weight paper should still be processed. 

Provisional Voting. The implementation of provisional voting was arguably the 
story of the 2004 election. Title III of HAVA requires provisional ballots to for those 
eligible voters who, due to administrative error or for some other reason, appear at 
the polls on election day to find their names not on the official registration list. 

Ohio saw significant controversy over provisional voting in 2004. The issue that 
garnered the most attention is whether provisional ballots may be cast or counted 
if the voter appears in the “wrong precinct.” In several states, this issue resulted 
in litigation. In Ohio, Secretary of State Blackwell issued a directive in September 
2004, providing that voters would not be issued a provisional ballot, unless the 
pollworkers were able to confirm that the voter was eligible to vote at the precinct 
at which he or she appeared. A federal district court issued an injunction against 
this order, on the ground that Secretary of State Blackwell’s directive failed to com- 
ply with the requirements of HAVA. This injunction was affirmed in part and re- 
versed in part on appeal. The Sixth Circuit upheld the district court’s order, insofar 
as it found that the Secretary of State had not fully complied with HAVA by requir- 
ing pollworkers to determine “on the spot” whether a voter resided within the pre- 


^ Documentation for the information set forth below, including references to cases and other 
relevant materials, may be found in my article “Early Returns on Election Reform,” 73 Geo. 
Wash. L. Rev. at 1220—39. 

'^For a summary of this research, see Daniel Tokaji, “The Paperless Chase: Electronic Voting 
and Democratic Values,” 73 Fordham L. Rev. 1711, 1754-68 (2005). 

® Charles Stewart III, “Residual Vote in the 2004 Election,” 5 Election L.J. 158 (2006). 

6 42 U.S.C. § 1971(a)(2). 
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cinct and by den3dng those not determined to reside within the precinct a provi- 
sional ballot altogether. But the Sixth Circuit concluded that HAVA did not require 
provisional ballots to be counted if cast in the wrong precinct.'^ 

Although the “wrong precinct” issue received the most attention, it was one of a 
number of issues surrounding provisional voting that emerged in 2004. Among the 
others was the question of whether voters should be allowed to cast a provisional 
ballot, if they had requested but had not received or voted absentee ballots. This 
also led to litigation, with a federal court in Lucas County ordering that these voters 
must be riven provisional ballots (White v. Blackwell). There was also litigation over 
the standards used to count provisional ballots. On Election Day 2004, a lawsuit 
was filed challenging the lack of clear standards for determining which provisional 
ballots should be counted. This case relied on Bush v. Gore, for the proposition that 
a state must set clear voting rules in advance of an election, to avoid unequal treat- 
ment of voters from county to county. The case (Schering v. Blackwell) was ulti- 
mately dismissed after it became clear that it would not affect the result of the 2004 
election. It is quite possible, however, that the issue of unclear standards for count- 
ing provisional ballots could arise again in future elections. 

Voter identification. Related to the controversy over provisional voting were issues 
regarding voter identification. HAVA includes a requirement that first-time voters 
who registered by mail show some type of identification. That may include a photo 
ID or another document (like a utility bill, bank statement or government docu- 
ment) with the voter’s name and address. There are at least two ambiguities in the 
law, however, that emerged in 2004. The first is precisely what sort of documents 
qualify. The second is what happens to voters if they do not present the required 
ID when they appear at the polls. In 2004, Secretary Blackwell issued a directive 
that provisional ballots would be counted only if voters produced the required infor- 
mation by the time the polls closed. That directive was challenged in court by the 
League of Women Voters and other groups. In response, the Secretary of State soft- 
ened his position, stating that provisional ballots of those lacking ID would be 
counted if voters either presented documentary proof of identity or provided their 
driver’s license or last four digits of their social security number by the end of the 
voting day. Challenges to Voter Eligibility. Another major issue that emerged in the 
weeks preceding the 2004 general election was the challenge process for questioning 
voter eligibility. Many people, particularly in communities of color, saw these chal- 
lenges as part of a concerted strategy of voter intimidation. Some were also con- 
cerned that these challenges would be used to tie up polling places, particularly in 
heavily populated urban areas. 

In Ohio, civil rights advocates and the Democratic Party went to court to chal- 
lenge the challenges. A federal district court issued an injunction barring pre-elec- 
tion challenges of some 23,000 voters. In addition, there were four separate lawsuits 
concerning election-day challenges to voter eligibility. These cases produced a diz- 
zying series of court orders and appellate proceedings, leading up to and even ex- 
tending into election day. Four different trial judges issued orders limiting the chal- 
lenges, yet each of these court orders was reversed on appeal — one of them on the 
afternoon of November 2, election day. 

There was an undeniably partisan dimension to much of the disagreement over 
challenges to voter eligibility, with Republicans asserting the need to prevent voter 
fraud and Democrats generally urging limitations on challengers to ensure access. 
While it is clearly important to discourage fraud, it is also important to clearly 
specify the standards and procedures for making challenges, to ensure an orderly 
process that will not tie up polling places or consume the time of already overbur- 
dened local election officials. 

Long Lines at the Polling Place. Many Ohio voters waited for hours on or before 
November 2, 2004 in order to exercise their right to vote. The problems appear to 
have been particularly acute in some urban precincts in Franklin County, where 
voters reported waiting for up to four or five hours. And at one polling place near 
Kenyon College in Knox County, Ohio, voters reportedly waited as long as ten 
hours. These lines posed a special difficulty for working people who could not be 
away from their jobs for that long, and for parents of younger children. It will prob- 
ably never be known how many people were discouraged from voting, either because 
they arrived at the polling place to find lines stretching around the block or because 
they heard about how bad the lines were and thus never went to the polls in the 
first place. 

On election day in 2004, a lawsuit was brought on behalf of voters in Franklin 
and Knox counties seeking relief from the long lines (Ohio Democratic Party v. 
Blackwell). That evening, a federal district judge issued a temporary restraining 


Sandusky County Democratic Party v. Blackwell, 387 F.3d 565 (6th Cir. 2004). 
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order requiring that voters waiting in line be provided with “paper ballots or an- 
other mechanism to provide an adequate opportunity to vote,” and directing that 
polls be kept open waiting in line. Despite the requirement to provide paper ballots 
to voters waiting in line, some voters in these counties waited in line for several 
hours after the polls closed before casting their vote. 

Will we see long lines again in 2008? It is hard to know for sure. There is reason 
to hope that the purchase of new voting systems will reduce some of the lines that 
existed in 2004. On the other hand, this is likely to be a very high turnout election, 
with much stress placed upon our polling places. This is especially worrisome, given 
the desperate need for more able poll workers, particularly in larger urban jurisdic- 
tions. 


LESSONS FROM THE 2004 ELECTION. 

Let me now move to four overriding lessons that can be taken from the 2004 elec- 
tion. 

First, there is a need for clear and transparent rules to ensure equal treatment of 
voters. Truly speaking, we have not a single election system in this country nor even 
50, but thousands — consisting of all the local entities with responsibility for the con- 
duct of elections. Perhaps the most important lesson to emerge from both the 2000 
and 2004 elections is the need for each state to provide specific and uniform guid- 
ance to its local jurisdictions, to ensure some semblance of consistency among coun- 
ties. Seven justices of the Supreme Court expressed the need for such clear rules 
in the Bush v. Gore decision, as it relates to the conduct of manual recounts. Re- 
gardless of how broadly one reads the holding of this case, clear rules articulated 
in advance of an election are desirable as a way of promoting consistent and equal 
treatment of voters, not only for recounts but also for other election administration 
practices. 

In the area of provisional voting, for example, there ought to be consistent proce- 
dures and standards for determining voter eligibility across the state. It does not 
appear that this occurred in 2004. While 77.9% of provisional ballots were counted 
overall, the percentage of provisional votes counted varied dramatically among Ohio 
counties, from a low of 60.5% to a high of 98.5%. Such discrepancies in the percent- 
age of provisional ballots counted tend to support an equal protection claim under 
Bush V. Gore, by suggesting that there is an unconstitutional lack of uniformity 
among counties 

It is equally vital that the rules governing the administration of elections be 
transparent. Transparency was an area in which the Ohio Secretary of State’s office 
was sorely lacking in 2004. It did not even post its directives to the counties gov- 
erning the administration of elections on its website, even though these directives 
are obviously matters of public interest. In the controversy over whether voters who 
had requested an absentee ballot should be allowed to vote provisionally, the Sec- 
retary of State’s office guidance came in the form of a private email just days before 
the election. And in some cases, such as the standards for counting provisional 
votes, it was not until shortly before the election that the directive was actually 
made public. This can only lend the appearance that the election is being run ac- 
cording to secret (or at least semi-secret) rules. It is absolutely vital that the rules 
of the game be made public and be made available to all citizens well in advance 
of elections. Fortunately, in Ohio at least, the Secretary of State’s office has gotten 
much better in making directives and other official guidance public, with that infor- 
mation available on its public website. 

Second, partisanship in election administration remains a serious problem. One of 
the peculiarities of the American election system is that officials elected on a par- 
tisan basis are given responsibility for running elections. In most states, the chief 
election official — typically the Secretary of State — is elected through a partisan proc- 
ess. In other states, the chief election officials is appointed by someone who is elect- 
ed as a representative of his or her party.® So too, local officials are elected in 
roughly two-thirds of American jurisdictions, and party-affiliated officials run elec- 
tions in almost half the jurisdictions in this country.® The partisanship of election 
administrators became a major issue in Florida’s 2000 election and in Ohio’s 2004 
election. Although the chief election officials of both these states happen to be Re- 
publican, there have also been accusations of partisanship on the part of Democratic 


® Richard L. Hasen, “Beyond the Margin of Litigation: Reforming U.S. Election Administration 
to Avoid Electoral Meltdown,” 62 Wash. & Lee L. Rev. 937, 976 (2005). 

® David C. Kimhall et ah, “Helping America Vote? Election Administration, Partisanship, and 
Provisional Voting in the 2004 Election,” 5 Election L.J. 447, 453 (2006). 



64 


chief election officials — including Ohio, which elected a Democratic Secretary of 
State in 2006. 

It is vitally important that we move beyond personalities, and recognize that par- 
tisanship in the administration of elections is an institutional problem that will re- 
quire an institutional solution. One good example is the State of Wisconsin. Instead 
of having its elections run by a Secretary of State elected in on partisan basis, the 
Wisconsin’s elections are run by a Government Accountability Board (GAB) which 
is chosen in a manner that ensure bipartisan consensus. This provides the public 
with greater assurance that its decisions will be made fairly, without regard for par- 
tisan consequences. Until other states adopt comparable institutional changes, accu- 
sations of partisanship are likely to dog election administrators of both major polit- 
ical parties. 

Third, litigation can play an essential role in protecting voters’ rights and pro- 
moting sound administration. There is often a tendency to bemoan the increase in 
election-related lawsuits that we have seen in recent years. And to be sure, it would 
be undesirable for every disagreement over the procedures followed in an election 
to wind up in court. At the same time, it cannot be denied that the courts — and par- 
ticularly the federal courts — have an essential role to play in the functioning of our 
election system. While judges are not entirely free of ideological or even partisan 
biases, the federal judiciary is more insulated from partisan politics than the execu- 
tive and legislative branches of government. This provides them with an independ- 
ence that is absolutely vital in adjudicating election disputes, particularly those 
which arise under the Equal Protection Clause or other provisions of the Constitu- 
tion. Even when federal courts decline to issue relief, as was the case in Ohio’s 2004 
disputes involving “wrong precinct” provisional ballots, litigation can play an essen- 
tial role in clarifying the rules of the game. 

Belatedly, it is desirable for cases challenging the procedures for voting to be 
brought and resolved as far in advance of the election as possible. Pre-election litiga- 
tion (like we saw in 2004) is vastly preferable to post-election litigation (like we saw 
in 2000). Whenever possible, it is better to identify problems and resolve disagree- 
ments before Election Day, rather than cleaning up the mess afterwards. 

Fourth, election reform remains a work in progress. If the 2004 election should 
teach us an 3 d;hing, it is that election reform is a process, not a destination. That 
process is not complete. States have now made the transition to new technology, im- 
plemented provisional ballots, and created state registration databases as required 
by HAVA. 'There are still serious issues, however, with how well these reforms are 
working. 

One of the most frustrating aspects of election administration is the difficulty in 
obtaining reliable data, that will allow researchers to make sound comparisons 
across states and among local government entities. Another problem is the per- 
sistent shortage of resources, under which the local election officials responsible for 
running elections labor. There is a need for ongoing federal funding for federal elec- 
tions. In return, the federal government should demand reliable information from 
state and local entities, so that their performance can accurately be evaluated. 

THE ROLE OF THE DEPARTMENT OF JUSTICE 

I close with some thoughts on the appropriate role of the Department of Justice 
in this election season. There is no doubt that the United States Department of Jus- 
tice (DOJ) has a vital role to play in ensuring that the fundamental right to vote 
is protected. There will inevitably be disagreements over how best to serve this over- 
arching objective. But whatever these differences, we should be able to agree that 
an integral part of DOJ’s historic mission is to ensure that all eligible voters are 
permitted to exercise their right to vote on equal terms with other citizens. It is es- 
pecially important that DOJ ensure that no eligible voters are denied the right to 
full and fair participation in elections based on their race, ethnicity, poverty, lan- 
guage proficiency, or disability. 

While there are many ways in which the Department can and should act to pro- 
tect the right to vote, one of the most important areas of voting rights activity in 
this year’s election is likely to be procedures that state and local jurisdictions follow 
in registering voters and in maintaining voting rolls. The importance of this area 
is the result of several factors, including the requirements of the Help America Vote 
Act of 2002 (HAVA), evidence that jurisdictions are not fully complying with the re- 


I'^Thad Hall and 1 set forth this proposal in greater detail in “Money for Data: Funding the 
Oldest Unfunded Mandate,” available at http://moritzlaw.osu.edu/blogs/tokaji/ 
2007 06 01 equalvote archive.html. 
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quirements of the National Voter Registration Act of 1993 (NVRA), and state laws 
that have heen enacted in recent years that change registration procedures. 

Although voter registration is mostly a state and local matter, there are some im- 
portant federal legal requirements in place, that are designed to ensure that all eli- 
gihle voters have a fair opportunity to participate in elections. A cornerstone of 
these requirements is the NVRA, which requires that voter registration for federal 
elections he made available at state motor vehicle agencies, as well as state offices 
providing public assistance services and services to people with disabilities. DOJ 
is empowered to bring civil actions in federal court to enforce the NVRA’s require- 
ments. 

Unfortunately, there is evidence of noncompliance with the NVRA’s requirements. 
A recent report found that the number of voter registration applications from public 
assistance agencies in 2006-06 was a small fraction of what it had been 10 years 
earlier — despite the fact that roughly 40% of voting-age citizens from low-income 
households remain unregistered.'^^ Survey evidence also indicates that registration 
opportunities are not being made available as required by the NVRA.'^ Just last 
week, a federal court in Missouri issued an order requiring that state to comply 
with the requirement that public assistance agencies provide opportunities for reg- 
istration.'"' 

Put simply, a disproportionate number of poor Americans are not being registered 
as reuqired by federla law. Unfortunately, this is an area in which DOJ has done 
a poor job during the current administration. It has done relatively little to make 
sure that states are making registration opportunities available as federal law re- 
quires.'® Nonprofit advocacy organizations, which lack the investigation and en- 
forcement resources of the federal government, have been left to pick up the slack. 

Another priority is to ensure that voters names are not wrongly removed or omit- 
ted from state registration lists. This is not merely a theoretical problem. The highly 
regarded 2001 report of the Caltech/MIT Voting Technology Project found that this 
was probably the greatest source of lost votes in the 2000 presidential election, with 
1.5 to 3 million voters affected by registration errors — probably more than the num- 
ber of people affected by antiquated voting equipment.'® Despite all the changes in 
the past few years, the accuracy of voter registration lists remains a problem. Evi- 
dence for this lies in the relatively high number of provisional ballots in some 
states, which are required if a voter appears at the polls and finds that his or her 
name does not appear on the registration list. In my own state of Ohio, for example, 
the percentage of voters casting provisional ballots actually increased between the 
2004 and 2006 general elections.'’' Data from the Ohio Secretary of State’s office 
show that the percentage of people voting provisionally was higher still in the 2008 
primary. '® 

No eligible voter should be denied the right to vote and have that vote counted 
due to a faulty registration list. This basic and undeniable principle is embodied in 
both the NVRA and HAVA. The NVRA imposes important limitations on voters 
being “purged” or otherwise having their names wrongly removed from the voting 
rolls, including a restriction on the systematic removal of voters within 90 days of 
a federal election.'® HAVA requires that every state have in place a computerized 
“statewide voter registration list,” commonly referred to as a “statewide registration 
database.”®® The idea behind this list was to make voter remstration lists more ac- 
curate, thereby ensuring that eligible voters are not denied the right to vote due 
to faulty lists while at the same time protecting the integrity of the registration 
process. HAVA also includes requirements designed to ensure that voters names are 


"42 U.S.C. §§1973gg-3, 1973gg-5. 

Douglas R. Hess & Scott Novakowski, Neglecting the National Voter Registration Act, 1995- 
2007, at 1 (2008). 

13 Id. 

"ACORN V. Scott, Case No. 08-CV-4084-NKL. Memorandum and Order (July 15, 2008), 
available at http://moritzlaw.osu.edu/electionlawAitigation/documents/Scott-Order-7-15-08.pdf 

'3/d. at 13; see also U.S. Department of Justice, Civil Rights Division, Cases Raising Claims 
Under the National Voter Registration Act, available at http://www.usdoj.gov/crt/votingAitigation/ 
recent nvra.html#cibola. 

1® Caltech/MIT Voting Technology Project, Voting: What Is, What Could Be 9 (2001) 

"Steven F. Huefner, et ah. From Registration to Recounts: The Election Ecosystems of Five 
Midwestern States 32 (2007) (showing increase from 2.8% to 3.1% from 2004 to 2006). 

'3 Information released by the Secretary of State’s office shows that approximately 3.4% of 
Ohioans cast provisional ballots (123,432 provisional ballots were issued, out of 3,603,523 total 
ballots cast). Ohio Secretary of State, “Absentee and Provisional Ballot Report: March 4, 2008,” 
available at http://www.sos.state.oh.us/SOS/elections/electResultsMain/2008ElectionResults/ 
absentProvRep ort03042008.aspx. 

19 42 U.S.C. § 1973gg-6. 

20 42 U.S.C. § 15483. 
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not wrongly removed from the rolls. Among its requirements relating to list mainte- 
nance are that “only voters who are not registered or who are not eligible to vote” 
be removed, and states have in place “[slafeguards to ensure that eligible voters are 
not removed in error from the official list of eligible voters.” 

Here again, there is reason for concern that the requirements of federal law are 
not fully being complied with. One report, based on a survey of the states, found 
that many states have adopted registration list practices that “create unwarranted 
barriers to the franchise.” One of the most serious problems is overly stringent 
“matching” protocols, under which voters names are deleted if they do not perfectly 
match information available in other databases (such as motor vehicle records). The 
problem is that data-entry errors, such as misspellings or the inversion of first and 
last names, can result in voters erroneously being removed from voting lists. Such 
issues have already spurred lawsuits brought by private parties.^^ Unfortunately, 
the main thrust of DOJ’s enforcement efforts in the current administration, when 
it comes to voter registration, has been on requiring states to remove purportedly 
ineligible voters from the rolls. The problem is that overly aggressive purges can re- 
sult in eligible voters being wrongly excluded. 

A final topic of concern in this area pertains to state laws that impede the activi- 
ties of groups engaged in voter registration efforts. While public agencies have an 
important role to play in registering voters, much of the responsibility still lies with 
non-governmental organizations like the League of Women Voters. This is some- 
times referred to as “third-party registration” though I prefer and will use the term 
“non-party registration,” since it involves activities undertaken by groups that are 
not affiliated with political parties. In Florida and Ohio, private lawsuits have been 
filed to challenge state laws restricting non-party registration efforts. In both cases, 
federal courts issued orders enjoining those laws.^"* This too is an area to watch in 
2008, as it is quite possible that there will be similar laws enacted in 2008. On this 
and other voter registration matters, it would be helpful for DOJ to stand up for 
the rights of voters, as it has historically done, so that all eligible citizens may freely 
register, vote, and have their votes counted. 

Having discussed what I think DOJ should do, in the 2008 election cycle, let me 
close with a few thoughts on what DOJ should not do. In the last few years, there 
has been growing concern regarding the “politicization” of the Justice Department. 
Many commentators, including a number of former DOJ employees, have alleged 
that the Department’s actions — particularly in the area of voting rights — were driv- 
en by partisan interests rather than the rights of voters.^® There have been numer- 
ous media reports on personnel and litigation decisions reportedly influenced by par- 
tisan politics, including dubious voter fraud prosecutions and retaliation against 
U.S. Attorneys who failed to bring such prosecutions.^® I have been among those ex- 
pressing concern about the role of partisan politics in DOJ’s actions, such as: 

• An undue focus on pursuing allegations of voter fraud rather than expanding 
access, most notoriously a prosecution brought just before the contested 2006 
senatorial election in Missouri in violation of longstanding DOJ policy; 

• The DOJ’s decision to file an amicus brief in a controversial 2004 case involv- 
ing provisional voting, which included an argument that private citizens 
should not be allowed to sue to protect their rights under HAVA; 


2142 U.S.C. § 15483(a)(2)(B)(ii) & (a)(4)(B) (emphasis added). 

22 Justin Levitt, et al., Making the List: Database Matching and Verification Processes for 
Voter Registration (2006). 

22 See, e.g., Washington Association of Churches v. Reed, W.D. Wash., Case No. 2:06-cv-00726- 
RSM. This case resulted in a stipulated final order which, along with other documents from the 
case, is available at http://moritzlaw.osu.edu/electionlaw/litigation/wac.php. 

2^ See League of Women Voters of Florida v. Cohh, S.D. Fla., Case No.06-21265-CIV-JORDAN; 
Project Vote v. Blackwell, N.D. Ohio, Case No.l:06-cv-01628-KMO. Documents from both these 
cases may be found at http://moritzlaw.osu.edu/electionlaw/litigation/index.php. 

22 See, e.g., Joseph D. Rich, “Changing Tides: Exploring the Current State of Civil Rights En- 
forcement within the Justice Department,” Testimony for the House Judiciary Committee, 
March 22, 2007; Testimony of Dr. Toby Moore, Oversight Hearing on the Voting Rights Section 
of the Civil Rights Division of the U.S. Department of Justice Before the Subcommittee on the 
Constitution, Civil Rights and Civil Liberties, Committee of the Judiciary, U.S. House of Rep- 
resentatives, October 30, 2007; Mark A. Posner, “The Politicization of Justice Department Deci- 
sionmaking Under Section 5 of the Voting Rights Act: Is It a Problem and What Should Con- 
gress Do?,” January 2006. 

22 See, e.g., Jason McClure, “DOJ Probes Turn to Civil Rights Division,” Legal Times, June 
4, 2007; Gregg Gordon, “Justice Department Actions Expected to Draw Congressional Scrutiny,” 
McClatchy Newspapers, June 4, 2007; Dan Eggen & Amy Goldstein, “Voter-Fraud Complaints 
by GOP Drove Dismissals,” Washington Post, May 14, 2007; Jeffrey Toobin, “Poll Position: Is 
the Justice Department Poised to Stop Voting Fraud — or to Keep Voters from Voting?,” The New 
Yorker, September 20, 2004. 



67 


• An implausible “interpretation” of HAVA in 2006, which would have allowed 
states to deny a provisional ballot to voters lacking identification, a position 
from which the Department ultimately backed away; and 

• The preclearance of Georgia’s exceptionally restrictive voter identification law 
in 2005, contrary to the recommendation of career staff.^'^ 

There can be no question that the DOJ’s reputation has been tarnished by the 
revelations that have emerged in the past year or so. For this reason, it is vitally 
important that, in the future, the Department he especially careful to avoid even 
the appearance of partisanship in the discharge of its responsibilities. The focus of 
the DOJ’s efforts should be on expanding access for all voters — including racial mi- 
norities, language minorities, and people with disabilities — rather than on taking 
actions that tends to chill registration and participation or that might be perceived 
as advancing partisan interests. 

Thank you for giving me the opportunity to testify before you. 

Mr. Nadler. I thank the witness. 

Our final witness in this panel is Cleta Mitchell. Cleta Mitchell 
is a partner and member of the public affairs practice at Foley & 
Lardner L.L.P. She litigates before the Federal Election Commis- 
sion and similar Federal and State enforcement agencies. From 
1976 to 1984, she served in the Oklahoma House of Representa- 
tives and was Chairwoman of the House Appropriations and Budg- 
et Committee. In 1991, Ms. Mitchell became director and general 
counsel of the Term Limits Legal Institute in Washington, D.C. 

Ms. Mitchell, you’re recognized for 5 minutes. 

TESTIMONY OF CLETA MITCHELL, ESQ., PARTNER, 
FOLEY & LARDNER, LLP 

Ms. Mitchell. Thank you, Mr. Chairman. 

I am an attorney, as you said. I specialize in the area of political 
law which I describe to people as the business and regulation of 
politics, lobbying, public policy and elections. I’ve been involved in 
law and politics for more than 30 years. 

And it is a privilege, Mr. Chairman, for me to be here today to 
discuss with the Committee America’s elections and voting process. 

The primary argument seemingly at the heart of this hearing 
and every discussion of voting issues is a fundamental disagree- 
ment on the following questions: Is there or is there not voter 
fraud? Is voter fraud a myth or a fact? 

Well, Mr. Chairman, my answer to those questions is that voter 
fraud is real. It is not a myth. There are people in this country who 
deliberately calculate ways to illegally enhance the votes cast for 
their candidates. And the public record is chock full of examples of 
illegal activities surrounding our voter registration systems and 
our voting processes. 

Political scientist Larry Sabato and reporter Glen Simpson in 
1996 in their book, “Dirty Little Secrets: The Persistence of Corrup- 
tion in American Politics,” wrote, “voting fraud is back and becom- 
ing more serious with each election cycle.” 

They also write, “the fact that fraud is generally not recognized 
as a serious problem by the media creates the perfect environment 
for it to flourish. The role played by the news media deserves a 


See Daniel P. Tokaji, “The Politics of Justice,” May 22, 2007, available at http:// 

moritzlaw.osu.edu/blogs/tokaji/2007 05 01 equalvote archive.html. See also Daniel P. 

Tokaji, “If It’s Broke, Fix It: Improving Voting Rights Act Preclearance,” 49 Howard L.J. 785, 
798-8i9 (2006) (discussing allegations of partisanship in the DOJ’s exercise of its preclearance 
possibilities in the 1990s and 2000s). 
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special comment. Many of the stories we reviewed received little to 
no national press attention, even when the local media outlets car- 
ried the news accounts. Partly, as noted at the outset, this results 
from the mistaken belief among journalists that vote fraud is no 
longer a serious problem.” 

Mr. Chairman, you’ve labeled this hearing. Lessons Learned in 
the 2004 Presidential Election. I would also like to discuss the 2004 
election and lessons learned but not to confine to the Presidential 
election only. And I would also like to point to examples of election 
fraud in 2000, in 2002, and 2006, because all of these elections 
offer some lessons to be learned, namely this, that voter fraud is 
alive and well in the United States, and it is getting worse, because 
too many officials, partisans and the media do not take it seriously. 

In my testimony I have submitted examples of fraud in Okla- 
homa in 2004 in a U.S. Senate race; in South Dakota in 2002 and 
2004, in efforts to overturn the election in those two elections; and 
in 2004, in the Governor’s election in Washington State, where the 
outcome was undoubtedly changed by illegal voting activities. And 
those examples and others are in my written testimony. 

But for my oral comments here today, I want to focus on one or- 
ganization which is the single largest perpetrator of voter fraud in 
this country and should be investigated by the Department of Jus- 
tice and this Congress at the earliest date, and that is ACORN. I 
include in my testimony an article from October 30th, 2007, Seattle 
Times, headline, “Three Plead Guilty in Fake Voter Schemes.” The 
story reads: “Three of seven defendants in the biggest voter reg- 
istration fraud scheme in Washington history have pleaded guilty, 
and one has been sentenced, prosecutors said Monday, this is last 
October. The defendants were all temporary employees of ACORN, 
the Association of Community Organizations or Reform Now, when 
they allegedly filled out and submitted more than 1,800 fictitious 
voter registration cards during a 2006 Registration Drive in King 
and Pierce Counties.” 

Mr. Chairman, I would like to ask that the documents from those 
court proceedings be included in the permanent record of the Com- 
mittee, of this hearing. 

Mr. Nadler. Without objection. 

[The information referred to follows:] 
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FILED 

®rjijl26 AM!|:03 
JiNSCCIMY 
SLAiiLE, WA 

SUMMONS [SSUB 3 

Charge county $200.00 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 


THE STATE OF WASHINGTON, 


CLIFTON EUGENE MITCHELL, 
TINA MARIE JOHNSON, 
JAYSON LEE WOODS, 

RYAN EDWAILD OLSON, 
ROBERT EDWARD GREENE, 
ICENDRA LYNN THILL, and 
BRIANNA ROSE DEBWA 
and each of them. 


07-C-06048-7 SEA 
07-C-06047-9 SEA 
07-C-06051-7 SEA 
07-C-06049-5 SEA 
07-C-06046-I SEA > 
07-C-06050-9 sea/ 
07-C-06045-2 SEA 


INFORMATION 


I, Daniel T. Satterberg, Interim Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington, do accuse CLIFTON EUGENE MITCHELL of the crime of 

Providing False Information on a Voter Registration, committed as follows: 

That the defendant CLIFTON EUGENE MITCHELL, together with others, in King Countj-, 
Washington, during a period of time intervening between September 1, 2006 through October 8. 

I 2006, did knowingly provide false information on applications for voter registrations under RCW 
I 29A, to-wit: applications under one or more of the following names: 

Ruby Ainsworth, Anthony Bland, Robert Bryant, Chuck Buhr, Chris Cater, Marc Condo, 
Kim Davis, Justin Fields, Thomas Friedman, David Gill, Michael Graham, Tim Guderian, Dennis 
Hastert, Alcee Hastings, Les Herring, Roscoe Howard, Paul Jacobs, William Jones, Steven Karr, 
John Lewis, Paul Lewis, Timothy Magladry, John McKay, Julie Middleton, Mike Miller, Timothy 
Paris, Donald Payne, Terry Porter, Peter Poset, Jack Potter, Rodney Qualley, Doris Rice, Carl 
Roberts, Ray Samuels, Ralph Scott, Wendell Simmons, Jon Smarts, Desiree Taylor, Anthony 


lNFORh4ATION - 1 


Worm Maleng, Prosecuting Attorney 

Daniel T. Satterberg, Interim Prosecuting AtLoraey 

V,'554 King County Courlhoiist 

516 Third Avenue 

Seattle, Washington 98104 

(206) 296-9000, TJd (206) 296-0955 
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Thompson, Loviss Todd, Joseph Vetter, Johnny Warner, Diane Watson, Steven Wicbcrg, Kathy 
Wilson, Fraiik Wodsey, Roger Bean, Reginald Carter, Grelan Fortune, Rilex Creek; 

Contrarj'’ to RCW 29A.84.130(1), and against the peace and dignity of the State of 
Wasltington. 

COUNT II 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do aeciise 
CLIFTON EUGENE MITCHELL of the crime of Providing False Information on a Voter 
Registration, a crime of the same or similar character and based on a series of acts connected 
together with anotlier crime charged herein, which crimes were part of a common scheme or plan, 
and which crimes were so closely connected in respect to time, place and occasion that it would be 
difficult to separate proof of one charge from proof of the other, committed as follows: 

That the defendant CLII'TON EUGENE MITCHELL, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29 A, to-wit: applications under one or more of the following names: 

Tony Gutmen, John Henrikson, Kendall Johnson, Christopher Lawler, Frekkie Magoal, 
Kelvin Mitchum, Robert Narron, Ronald Plumm, Mike Smith, Brenda White, Dew^ync White, Lee 
“NA^lliams, Luke Williams, Nancy Wright; 

Contrary to RCW 29A. 84. 130(1), and against the peace and dignity of the State of 
Washington. 

COLNT III 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA 
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime 
of the same or similar character and based on a scries of acts connected together with another crime 
charged herein, which crimes w'crc part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proof of the other, committed as follows: 

That die defendant TINA MARIE JOHNSON, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications imder one or more of the following names: 

Luke Abbate, Cole Adams, Frank Adams, Kelly Adams, Derick Adkins, Eddie Anderson, 
Sherly Anderson, Damold Armstrong, Austin Bakersfield, Victor Bakersfcild, Christian Balccr, 


INFORJvfATION-2 


Norm Maieng, Prosecuting Attorney 

Daniel T. Satterberg, Interim Prosecuting Attorney 

'?*'554 K.ing County Counlicmse 

516 Third Avenue 

Seattle, Washington 98 1 04 

(206) 296-9000, FAX (206) 296-0955 
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Marika Baldwin, Jim Barley, Jim Bemnet, Branndon Black, Harold Blake, Andrew Bosch, Pelix I 
Bosch, Jim Bosch, Jetta Bradley, Carlos Brown, Davotta Brown, Dillian Brown,' Jeffrey Brown, I 

Jenny Browm, Michael Brown, Paris Brown, Paul Brown, David Bucky, Bobby Burklow, Alan 
Bums, Scott Bums, Beverly Carolson, Billy Carrsons, Bob Carter, Jolm Carter, Alica Chang, Martha | 
Grant, Isaiah Conley, Billy Conlly, Stephan Conly, Joe Conner, Zachary Conner, Jennifer Cooper, 
Alex Cox, Bobby Cox, Harry Cox, Derek Cruz, Westly Cummings, Kevin Daniels; 

Contrary to RCW 29A.84.130(1), and against tlic peace and dignity of the State of \ 

Washington. 


COUNT IV 

And I, Daniel T. Satterberg, Interim Prosecuting Attomc)’’ aforesaid further do accuse TINA 
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime 
of the same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proof of the other, committed as follows: 

That the defendant TINA MARIE JOHNSON, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, tO'Wit: applications under one or more of the following names: 

Avery Davis, Eddie Davis, Daniel Davis, Karen Davis, Tom Davis, Nathan Deal, Arthur 
Earnest, Craig Edwards. Jeniffer Edwards, Georg Ericson. David Farley, AlanFarrel. Wesley 
Feeney, Lance Feller, Milton Ferguson, Cameron Fisher, Benny Floyd, Bradley Floyd, Jack Forester, 
Jacob Foster, Thomas Garcia, Thomas Gardiner, Rodney Freling, Leo Gavin, Michael Gclbalc, 

Collin Giles, James Giles, Jeff Gove, Jeff Hamilin, Jill Hanson, Casey Harvey, Sherman Haynes, 
Blake Henderson, Marty Henderson, Grace Hill, Stanly Hill, Martin Hilton, Damon Holland, Nick 
Hoover, Gary Houser, Luke Howards, Cheryl Hudson, Jeremy Hunter, Krystal Jackson, Mason 
Jackson, Heather James, Walter James, Sean .Tefferson, Caleb Johnson, Desire Johnson; 

Contrary to RCW 29A. 84. 130(1), and against the peace and dignity of the State of 
Washington. 


COUNT V 

And i, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA 
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime 
of tlie same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes w'ere so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proof of the other, committed as follows: 


INFORMATION- 3 


Norm Maleng, Prosecuting Attorney 

Daniel T. Satterberg, Interirr. Prosecuting Attorney 

W554 King County Courtliouse 

S16 Third Manue 

Seattle, Wtwhingtori 98104 

(206) 296-9000. FAX (206) 296-0955 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
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That the defendant TINA MARIE JOHNSON, together with others, in King Cotmty, 
Washington, during a period of time intervening between September 1 , 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 

Mike Johnson, Barry Jones, Bella Jones, Carolyn Jones, Daniel Jones, Hiedi Jones, Robert 
Jones, Howard King, Alex Kingston, Doris Kingston, James Kobata, Jamie Koeber, Vicky Koester, 
Henry Kopets. Blake Larson, Michcll Laton, Latisha Lawrence, Conner Lonny, ICris Markus, Kris 
Marllow, Kyle Martin, Andrew Martz, Jamie Mcfbe, Curtis Mcnemey, James Mcnemey, Ryan 
Mcnight, Tamra Melvin. Joseph Michaels, Dylan Miles, Anthony Miller, Billy Miller, Eric Miller, 
Jessica Miller, John Miller, Wayne Mitchell, Eric Nelson, Jake Nelson, Isaac Norten, George 
Obryan, Brandy Oconner, Carrie Olsen, Logan Olson, Jamie Oriley, Wayne Oriley, Patrick 0\STies, 
James Parker, Leslie Parsons, Stephen Parta, Keith Pasliko, Marvin Patrick; 

Contraiy to RCW 29A.84. 130(1), and against the peace and dignity of the State of 
Washington. 


COUNT VT 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA 
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime 
of the same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes w’crc part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proof of the other, committed as follows: 

That the defendant TTNA MARIE JOHNSON, together with others, in King County, 
Washington, during a period of time intcn^cning between September 1 , 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit; applications under one or more of the following names: 

Patricia Patton, Marty Peterson, Joan Petterson. Matthew Philips, Danny Ramsey, Jessie 
Randell, Michael Redman, Harry Reid, Reggie Reynolds, Ashly Richards, William Richards, Ethan 
Richardson, Brandon Riley, Phill Rley, Sherry Rtley, Mariano Rivera, Justin Roberts, Mary Roberts, 
Aidan Robertson, Cody Robinson, Seth Robinson, Kelly Romero, Connor Rosenburg, Kareen Rush, 
Angel Sanders, Dale Schaefer, Dana Scholte, Lacey Shama, Tucker Shaw, Damone Simmons, 
Andrew Smith, Betty' Smith, Crystal Smith, Deann Smith, Evan Smith, Gabriel Smith, Hunter Smith, 
Ian Smith, Jeremy Smith, Matthew Smith, Melinda Smith, Noah Smith, Tanya Smith, Trinity'’ Smith, 
Quntine Smithson, Cindy Sofranko, Gerry Sopak, Leon Spencer, Jordan Stevens, Kevin Stevens; 

Contrary to RCW 29A. 84. 130(1), and against the peace and dignity' of the State of 
Washington. 


INFORMATION - 4 


Norm Maleng, Prosecuting Attorney 

Daniel T. Satterberg, Interim Prosecuting Attorney 

■WSS-I King County Courthouse 

5 f 6 Third Avenue 

Seattle, Wa.<iington 9B1 04 

(206) 296-9000, FAX (206) 296-0955 
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1 


COUNT VII 


2 

3 

4 

5 

6 
7 


And I, Daniel T. Sattert>erg, Interim Prosecuting Attorney aforesaid fiirther do accuse TINA 
MARIE JOHNSON of the crime of Providing False InformatioTi on a Voter Registration, a crime 
of the same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proof of the other, committed as follows: 

That the defendant TINA MARIE JOHNSON, together with others, in King County, 
Washington, during a period of time intervenmg between September 1, 2006 through October 8, 
2006. did knowingly provide false information on applications for voter registrations under RCW 
29 A 5 to-wit: applications under one or more of the following names: 


8 

9 

10 
11 
12 


David Stoketon, Sherry Stone, Steve Stone, Jon Swarts, Ryan Swartzer, Damon Tate, Dillion 
Tate, James Bradly, Jason Tate, Shavon Tate, MarkTechwood, Dale Thonopsori, Berry Valdez, 
Robert Wagner, Candace Walker, Bemie Warren, Drako Washington, Tyler Washington, Angel 
Waters, Luke Waters, Star Waters, Connie West, Christopher White, Ivan "WTiite, Bethany Williams, 
Conrad Williams, John Williams, Jenny Wilson, Lemay Wilson, Seymour Wilson, Tony Wilson, 
Brandon Winslow, James Woods, Thearsa Woods, Kathy Yiely, Kareena Zamira, Janet Zatkovich, 
Carl Blaine, Mickael Gelbale, Matt Johnson, Elijah Abernathy, Jose Ainsworth, Kenny Allen, 
Edward Baig, John Baker, Steve Bich, Harvey Birchfield, James Blalte, Daniel Blechele, Wendy 
Brandley: 


13 

14 

15 

16 

17 

18 


Contrary to RCW 29A, 84. 130(1), and against the peace and dignity of the State of 
Washington. 

COUNT vm 

And I, Daniel I’. Satterberg, Interim Prosecuting Attorney aforesaid furtlier do accuse TINA 
Marie Johnson of the crime of Providing False Information on a Voter Registration, a crime 
of the same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and wliich crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proofof the other, committed as follows; 


19 

20 
21 
22 


23 


That the defendant TINA MARIE JOHNSON, together with others, in King County, 
Washington, during a period of time intervening between September 1 , 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29 A, to-wit: applications under one or more of the following names: 


Abby Brown, Anathony Brown, Dan Brown, Nathan Campell, Pete Carol, Jodie Carter, Mark 
Chascz, Adam Clarkson, Thomas Cornier, Robert Connor, William Cook, Ryan Corona, Melady 
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Norm Maleng, Prosecuting Attorney 
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; Coveli, Malcom Cummings, Cara Curds, Charles Danbeny, Brigid Davis, Chad Davis, Reginald 
Denson, Steven Ericson, Wayne Fergason, Dale Floyd, Dick Francis, David Franklin, Nick Fuller, 
Juan Garcia, Dannie Hall, Roy Halladay, Doug Hanna, Kevin Harvuk, Todd Hunt, Luis Hunter, 

I Gordan Jackson, Joshua Jackson, Monik Jackson, Emilic Jones, Karlina Jones, Trina Jones, Josh 
Kingsien, Dale Kingston, Tom Lehman, Jose Lowie, Gabbriclle Madison, Geno Marconi, James 
Martin, Kyle Martin, Sam Martson, David Mccary, Alex Miller, Preston Mitchum: 

Contrai7- to RCW 29 A 84. 130(1), and against the peace and dignity of the State of 
Washington. 


And L Daniel T. Satterbcrg, Interim Prosecuting Attorney aforesaid further do accuse TINA 
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime 
of the same or similar character and based on a scries of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one cliarge ftom pi'oof of the other, committed as follows: 

That the defendant TINA MARIE JOHNSON, together with others, in King Count)', 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 

Jason Myers, Gabc Nyberg, Darren Oconner, Tarniee Olsen, Pat Oscure, Milt Palacio, Will 
Peters, Frank Phillips, Leroy Phillips, Noah Preston, Julian Ramerez, Jeniffer Randle, Frank Rich, 
Lee Richardson, Rodger Richardson, Bryan Riley, Michael Robertson, Tyrone Rock, Brent Royal, 

' Bill Ruley, Adam Scott, Clyde Scott, Jaff Shaman, Siara Simpson, Abe Smith, Damian Smith, 
Daunte Smith, Edgar Smith, Jackson Smith, Jerome Smith, Claire Peterson, Jonathan Smith, Lucas 
Smith, Magan Smith. Regina Smith, Roger Smith, Trinit)^ Smith, Julie Snider, James Snyder, Kevin 
Spence, Abagail Spencer, Leon Spirilrs, Jasmine Tate, Paul Tale, Jim Tates, Chris Taylor, Milton 
Taylor, Shelly Thomas, Jason Tylorson, Dewayne White, Kaye White, Becky Williams, Jason 
Williams, Kina Wilson, Perry Winston, Marcella Yowell; 

I Contrary to RCW 29A. 84.130(1), and against the peace and dignity of the State of 

I W'’ashington. 


And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA 
MARIE JOHNSON of the crime of Providing False Information od a Voter Registration, a crime 
of the same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would he difficult to separate proof of 
one charge from proof of the otlier, committed as follows: 

Norm Maleng, Prosecuting Attorney 

Daniel T- Satterberg, Interim Prosecuting ACtomey 

W554 King County Courthouse 

INFORMATION -6 516 Third Averue 

Seattle, Washington 9^1114 

(206) 296-9COO, FAX (206) 296-0955 
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That the defendant TINA MARIE JOHNSON, together with others, in Pierce County, 
Washington, during aperiod of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 

Connor Hunt, James Riley. Cheyenne Stocton, William Smith, Anna Smith, Alica Pierce, 
Kathy Pablo, Divante Olson, Diana Rivers, Bruce Williams, Matthew Wayensbro, Travis Proefrock, 
Kevin Doherty, Abel Edwards, Pat Ember, Teddy Edwardson, Jackie Smith, Eric Sofrako, Steve 
Austin, Glen Davis, Bobby Quin, Kenny Robertson, Gloria Young, Sherry Mayson, Conner Mcrae. 
Cody Smith, Dexter Coufal, Alan Johnson, David Anthony, Cynthia Powmen, Jamie Tate, Ricky 
Wickson, Pion Aiitz, Dan Birce, Heather William, Veronica Mars; 

Contrary to RCW 29A. 84. 130(1), and against the peace and dignity of the State of 
Washington. 


COUNT XI 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, wdiieh crimes were part of a common scheme or plan, and which crimes were 
so closely connected in respect to time, place and occasion that it would be dilTicult to separate proof 
of one charge from proof of the other, committed as follows: 

That the defendant JAYSON LEE WOODS, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 

Ray Adeleke, Lisa Adkins, Ronnie Agosta, Bruce Akins, Wayne Amuneson, Kim Ancell, 
Ashley Anderson, Jessica Anderson, Mark Anderson, Randall Ans Den, Airelle Austin, Tony Ayers, 
Christy Bancoft, Calvin Bankston, Alice Barber, Mary Barker, "Whitney Barker, John Barr, Phyllis 
Benington, Marshe Bennett, Marleta Benson, Betty Benton, Judy Biggert, Brenda Biiciglia, Nonn 
Bishop, Marsha Blackburn, Jadamarie Blakemoore, Ginny Brown, Juliana Brown, Allan Burgeson, 
Dan Burton, Tim Busch, Amber CaJvwell, Scott Campbell, Chris Cannon, Omar Carrington, Terry 
Carter, Tim Chapell, Josie Charles, Lauren Cheney, T^atina Oaycamp, Mike Conaway, Mimi Cooper, 
Mar>' Cottons, Gal\dn Covey, Paul Cow'ell, Antonio Cox, Tre Curry, Cameron Curtis, Paul 
Davidson; 

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of 
Washington. 
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1 : COUNT XII 

2 : And 1, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 

I JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 

3 crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 

4 so closely connected in respect to time, place and occasion that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows: 

5 

That the defendant JAYSON LEE WOODS, together with others, in King County, 

6 Washington, during a period of time intervening between September 1 , 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 

7 29A, to-wit: applications under one or more of the following names: 

8 Dave Davis, Justin Da\is, Richard Davison, Frank Demons, Nicholas Denigris, Bonney 
Dillano, Ryan Dotson, Martain Elliott, Frank Ellis, Lewis Ellsworth, Christian Elmont, Raymond 

9 ' Elms. Joshua Elrod, Mark Emerald, Dudley Emmett. Pauline Enderson, Mary Ericson, Nick Farell, 

Douglas Fergason, Julie Finch, Betty Fitzgerald, Gale Fletcher, Jay Floberg, Pete Folly, Dennis 

1 0 Forbes. Corliss Fowler, Lawrence Fredriks, Julie Frisco, Jeny Frons, John Frost, Rosalie Gearhead, 

I Ji^emy Giles, Nikki Glendoson, Mark Halcster, Michael Hall, Gary Hamilton, Vera Harper, Lisa 

1 1 I Harrington, Steve Hayden, Brent Hill, Martin Hill, Valery Hill, Lee Hogan, Nicole Hoppensteadt, 
i Alex Hopson. Dexter Homer, Howard Hudson, Lang Hugger, Shawna Hunt, Jack Iverson; 

12; 

Contrar>'^ to RCW 29A.84.130(1), and against die peace and dignity ol'the State of 

13 I Washington. 

14! COUNT XIII 

1 5 And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 

JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 

1*5 crime of the same or similar character and based on a series of acts connected together willi another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 

1 7 so closely connected in respect to time, place and occasioT) that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows; 

18 

That the defendant .TAYSON T.EE WOODS, together with others, in King County, 

1 9 Washington, during a period of time intervening between September 1 , 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 

20 29A, to-wit: applications under one or more of the following names: 

21 Amanda Jackson, Celine Jackson, Fred .Tackson, James Jackson, Paul Jackson, Delnique 
Jacobson, Julie Jacobson, Manuke Jacobson, Nicole James, Carolyn .Tasinski, Hugh Jefferson, Greg 

22 Jeffres, Ashley Johnson, Cory Johnson, Albert Johnston, Kevin Johnston, Suezanna Johnston, 


JS'orm Maleng, Prosecuting Attorney 

Daniel T, Satterberg, Interim Prosecuting Attorney 

WSS4 Xing Coimty Courthouse 

516 Third Avenue 

Seattle, Washington 98 104 

(206) 296-9000, FAX (206) 296-0955 
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Brittney Jones, Gwendoly Jones, Jamie Jones, Mike Jones, Bill Jorgenson, Dick Judeson, Rachel 
Kablec, Anthony Keith, Johnny Kendo, Jason Kepler, Pete King, Bill Kingson, Mark Kirk, Greg 
Koba, Shanna Kostad, Sheenia Landcn, Larry Larson, Julie Lawrence, Tom Lee, Robert Lewis, 
Caleb Lockart, Ray Logan, Gary Mack, Billy Magma, Rita Mandcls, Karl Manner, Julia Manning, 
Carlos Mantcia, Dakota Marcus, Eran Marks, Louis Marks, Doug Mans, Tobey Mars; 

Contrary toRCW 29A.84. 130(1), and against the peace and dignity of the State of 
Washington. 


COUNT XIV 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected together \vith another 
crime charged herein, which crimes were part of a coromon scheme or plan, and which crimes were 
so closely connected in respect to time, place and occasion diat it would be difficult to separate proof 
of one charge fi’om proof of the other, committed as follows: 

That the defendant JAYSON LEE WOODS, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RC W 
29 A, to-w'it: applications under one or more of the following names: 

Del Marshall, Michael Marston, Rochelle Martin, Kirkiyn Mason, Steven Masters, June 
Mcnemey, Martin Meeker, Gunter Meekers, Marty Miller, Ron Miller, Gabriel Mills, Trace Mills, 
Nate Myers, Jonathan Nelson, Brandon Oaks, Nelson Ockfen, Brian Ohara, Jason Ortiz, Tom 
Osborne, Katherine Parker, Nate Patten, Kalie Paul, Kendrick Payne, Shannon Penny, Marie 
Marshall, Johan Petro, May Potter, Donney Price. Nancy Price, Mich Redjnen, David Richardson, 
Alberto Richmen, Simon Ripley, Debbie Roberts, Earl Roberts, Danny Rodregez, Albert Rodriguez, 
Mark Schafer, Thomas Sites, Marie Skaggs, Odell Skinner, Edward Smith, Gabby Smith, Karen 
Smith, Robert Smith, Patrick Somers, Jay Spencer, Shannon Spencer, Johnathen Statesmen, Kari 
Stoclcton. 

Contrary to RCW 29A. 84. 130(1), and against the peace and dignity of the State of 
Washington. 


COUNT XV 

And I, Daniel T, Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 
so closely connected in respect to time, place and occasion that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows: 
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Norm Maleng, Prosecuting Attorney 
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1 That the defendant JAYSON LEE WOODS, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 

2 2006, did kno-wdngly provide false information on applications for voter registrations under RC W 
29A, to-wit: applications under one or more of the following names: 

3 

Lonny Stokelon, James Strong, Tom Tancredo, Joe Tate, Bobby Taylor, Martez Thomas, 

4 Miles Thompson, Terry’ Thompson, Wally Thompson, Brian Tolley, Todd Valdez, David Varitek, 
Chris Ventorij Shawn Vincent, Darrell Wade, Jessica Washington, Bryan White, Connie Whitehead, 

5 Chris Wilks, John Willcox, April William, Travis William, Wanda William, Shav^T^ Williams, 
Trinaty Williams, Robert Willis, Jimmy Wilson, Trevor Wilson, David Winslow, Taylor Winthrop, 

6 Eddie Wood, Arnold Woods, Frank Woods, Randle Woods, Lee Young, Jeff Alexander, Carrol 
Benton, Rachael Elsberry, Rick Jowells, Porsha Madison, Amber Anderson., Ron Arnold, Spencer 

7 Bachus, Tom Baily, David Baker, Destiny Banner, Rick Barber, Fred Bidwell, Anthony Birkland, 
Jennifer Bones. 

8 

Contrary to RCW 29A.84J 30(1), and against the peace and dignity of the State of 

9 Washington. 


10 


COUNT XVI 


11 
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And I, Daniel T- Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected togetlier with another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 
so closely connected in respect to time, place and occasion that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows: 

That the defendant JAYSON LEE WOODS, together with otliers, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowdngly provide felse information on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 


17 
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Jason Bucks, Chris Burkey, Bill Can.non, Sam Cannon, Christina Carpenter, Teny Carry’s, 
Berry’ Carter, Jeffrey Christen, Kym Coffey, Randell Cove, Robert Cox, Jodie Dexter, Sunny Donald, 
David Edward, Randy Ericson, Suzanne Fisher, Margeret Fison, Mitchell Ford, Danny Fortson, 
Janett Fraggs, Carlos Franks, James Gorden, Zachary Green, Dennis Hamler, Janine Haroldson, 
Jamie Hawley, Kcyyonna Hodges, Katie Holmes, Casey Holson, Dean Hover, Joe Hunter, Dakota 
Jackson, Billy James, Kevin Johnson, Kimberley Johnson, Matt Johnson, Rick John.son, Harrey 
Jone, Brian Kadish, Hassan Kahn, Brandy Kane, A1 Knutson, Shana Larson, Chang Lee, Davonnta 
Lewis, Paul Lincoln, Max Louies, Jan Madison, TjTese Manel, Stephen Marris; 

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of 
Washington. 
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COUNT XVII 

And 1 , Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid ilirther do accuse 
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 
so closely connected in respect to time, place and occasion that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows: 


That the defendant JAYSON LEE WOODS, together with others, in King County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications under one of more of the following names; 

Breaime Martine, Angie Martinez, Jordan Martinez, Kathleen Martini, David Matthews, 
Andrew Mays, Blue Mcrae, Hunter Micheals, Frank MickeJs, Joyce Miller, Jack Monrowe, Jean 
Morgan, Shelten Morris, Phillup Munic, Cliff Nelson, JackNewin, Bill Olson, Jonathan Parker, 

Judic Peters, Jamie Phillips, Karl Porter, Marreo Pulson, Leo Randalf, Linda Randich, Kenneth 
Riley, Jack Ringo, Tyler Robertson, Ha! Rogers, Luke Ruiston, Joann Smith, Tina Smith, Damone 
Stevens. St n-nny Stone, Ben Thompson, Carl Turner, Joseph Turner, Bobby Valentine, David Varitek, 
Jean Villamor, Imke Wattson, Clarence White, Sieve While, Monley Williams, Brent Willson, 

Aaron Wilson; 

Contrary to RCW’ 29A.84. 130(1 ), and against the peace and dignity of the State of 
Washington. 

COUNT XVIII 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
.TAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and whidi crimes were 
so closely connected in respect to time, place and occasion that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows: 

That the defendant JAYSON LEE WOODS, together with others, in Pierce County, 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 

John York, Todd Garmen, Grace Happerman, JeffMonison, Jason Cossel, Joseph Koehn, 
Gabby Jacobson, Louis Formen, Kirk Metally, Joseph Murry, Michael Richardson, John McPhail, 
Brad Costa, Fred Cornwell, Ravin Betts, Barry Bexters, Keith Gamble, Mark Mead, David Pete; 
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Contrary to RCW 29A.84.130(i), and against the peace and dignity of the State of 
Washington. 

COUNT XIX 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse RYAN 
EDWARD OLSON of the crime of Providing False Information on a Voter Registration, a crime 
ofthe same or similar character and based on a series of acts connected together witli another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion that it would be difficult to separate proof of 
one charge from proofof the other, committed as follows: 

That the defendant RYAN EDWARD OLSON, together with oriiers, in King Count>^ 
Washington, during a period of time intervening between September 1, 2006 through October 8, 
2006, did knowingly provide false information on applications for voter registtations under RCW 
29A, to-wit; applications under one or more of the following names: 

Derik Lee, Curtis Marlin, Ken Martin, Tim Meish, Shawn Mellon, Buddy Miller, Ted 
Mitchell, Carla Moilter, Karl Moss, Jake Mower, Sid Andrews, Donald Ashleman, Vin Baker, Levin 
Baron, Chad Brady, Wess Burkman, Lany Bush, Bobby Carter, James Carter, Joe Carter, Billy 
Cartman, Gean Cartman, Steve Chase, Brett Cummings, Tom Cusltman, Frank Eldon, Glenn Eldon, 
Carl Fitch, Rick Flare, Bruce Foster, Billy Gram, Trent Green, Billy Hanson, Gary Harland, Dill 
Hartw’ood, Billy Hays, Paul Henderson, Mark Henry, Edson Holloway, Phil Jackson, Sean John, 

John Kaccy , Angle Keller, Gene Kelley, Mark Krober, Walter Newton, Shawn Pace, Richard Palms, 
Rod Parks, Brian Patterson; 

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of 
Washington. 

COUNT XX 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse RYAN 
EDWARD OLSON ofthe crime of Providing False Information on a Voter Registration, a crime 
ofthe same or similar character and based on a series of acts connected together with another crime 
charged herein, which crimes were part of a common scheme or plan, and which crimes were so 
closely connected in respect to time, place and occasion tliat it would be difficult to separate proof of 
one charge from proof of the other, committed as follows: 

That the defendant RYAN EDWARD OLSON, together with others, in King County, 
Washington, during a period of time intervening betvv'een September 1, 2006 through October 8, 
2006, did knovringly provide false information on applications for voter registrations under RCW 
29 A, to-wit: applications under one or more of the following names: 
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1 Luck Peaiseri, Mike Peary, Charles Piny, Larry Porter, Stuart Prestwood, Daron. Pruwitt, Stephan 
Purdy, Steve Rathbum, E)yian Renner. Bill Rlione, Cannen Riley, Trent Rogers, John Rothery, Bill 

2 Sager, Jose Santana, Waj'ne Scott, Danny Stokes, Karl Tarrant, Bruce Thomsen, Patt Thurston, Billy 
Turner, Conrade Venis, Kurt Wamner, Cory "Welts, Carey Wilson, Cory Wilson, Owen Wilson, Curt 

3 Windmill, Joan Hean, Craig Anderson, Jennifer Ann, Ron Arlest, Roger Bergb, Jaiinie Cruz, Everett 
Fay, Stephen Glass, Glenn Harper, Leigh Harper, Raymond Krisor, Allan Penson, Guy Richards, 

4 Kevin Washington, Cory Wilkins. 


5 

6 
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Contrary to RCW 29A. 84. 130(1), and against the peace and dignity of the State of 
Washington. 


COUNT XXI 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
ROBERT EDWARD GREENE of the crime of Providing False Information on a Voter 
Registration, a crime of the same or similar character and based on a series of acts connected 
together with another crime charged herein, which crimes were part of a common scheme or plan, 
and which crimes were so closely connected in respect to time, place and occasion that it would be 
difficult to separate proof of one charge from proof of the other, committed as follows; 
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That tlie defendant ROBERT EDWARD GREENE, together with others, in King County, 
Washington, during a period of time intervening betw'een September 1, 2006 through October 8, 
2006, did knowingly provide false mformation on applications for voter registrations under RCW 
29A, to-wit: applications under one or more of the following names: 

Brad Berry, Miacheal Blackwell, Edward Bradley, Clancy Devery, Norman Devore, Peter 
Fowler, Caroline Fox, James Garmey, Willie Green, Ari Hollander, Erin Hope, Becky Johns, Mike 
Jones, Biuce Larkson, Eric Lee, Amy Lundin, Terry Mathew, Peter Mccall, Douglas Mcdougald, 
Rodney Morgan, Anthony Perkins, Donnald Portman, George Reed, Rich Rees, Maple Rock, Carl 
Simmons, James Smith, Corey Stosicb, Baron Taylor, Byron Stout, Gary Venohr, Richard Williams, 
Melvin Wright, Flores Estrada, James Binks, Edw^ard Hanson, Marc Hcrold, Bryan Hopkins, Jullie 
King, Joel Lipson, Allan Myers, Jeff Olson, Gentry Slrelz, George Taylor. 

Contrary to RCW 29 A. 84.130(1), and against the peace and dignity of the State of 
Washington. 


19 


COUNT xxn 
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And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid lurther do accuse 
KENDRA LYNN THILL of the crime of Providing False Information on a Voter Registration, a 
crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 
so closely connected in respect to time, place and occasion that it w'ould be difficult to separate proof 
of one charge from proof of the other, committed as follows: 
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That the defendant KENDRA LYNN THILL, together with others, in King County. 
Washington, during a period of time intervening between September 1 , 2006 through October 8, 
2006, did knowingly provide felse information on applications for voter registrations under R.CW 
29A, to-wit: applications under one or more of the following names; 

Tom Bracy, Matt diet, Jhon James, Bill Johnson, Joanaii Kendall, Jamie Labarge, Jamie 
Lamet, Darcy Lovly, Patric Shell, Jlion Renolds, Steven Thomas, David Alren, Alice Aiuolds, Todd 
Barker. Neal Bradby, Brandy Brantly, Fruto Boy Crispila, Kevin Dawson, Cassandra Doyle, Debbie 
Forseth, Alen Godoy, John Halford, Harold Halker, Mary Hyord, Theresa Jacobs, Jamale Jefferson, 
Malcolm Jones, James Larson, Marie Marshall, Peggie Nowiin, Robert Paterson, Jeff Thril, Tim 
Towers, Jasen Truman, Gary Wentland, Bruce Williams; 

Contrary" to RCW 29A,S4. 130(1), and against the peace and dignity of the State of 
Wasiiington. 


COUNT xxiri 


And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
BRIANNA ROSE DEBWA of the crime of Providing False Information on a Voter Registration, 
a crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were 
so closely connected in respect to time, place Emd occasion that it w'ould be difficult to separate proof 
of one charge from proof of the other, committed as follows: 

That the defendant BRIANNA ROSE DEBWA, together with others, in King County, 
Washington, during a period of time inten'emng between September 1, 2006 through October S, 
2006, did knowingly provide false infonnatioii on applications for voter registrations under RCW 
29 A, to-wit: applications under one or more of the fallowing names: 

Ruby Ainsworth, Anthony Bland, Robert Bryant, Chuck Buhr, Chris Cater, Marc Condo, 

Kim Davis, Justin Fields, Thomas Friedman, David Gill, Michael Graham, Tim Guderian, Dennis 
Hasteit, Aiccc Hastings, Lcs Herring, Roscoe How'ard, Paul Jacobs, William Jones, Steven Karr. 

John Lewis, Paul Lewis, Timothy Magladr}', John McKay, Julie Middleton, Mike Miller, Timothy 
Paris, Donald Payne, Teny Porter, Peter Poset, Jack Potter, Rodney Qualley, Doris Rice, Carl 
Roberts, Ray Samuels, Ralph Scott, Wendell Simmons, Jon Smarts, Desiree Taylor, Anthony 
Thompson, Loviss Todd, Joseph Vetter, Johnny Warner, Diane Watson, Steven Wieberg, Kathy 
Wilson, Frank Wodsey, Roger Bean, Reginald Carter, Grelan Fortune, Rilex Greek; 

Tony Gutmen, John Henrikson, Kendall Johnson, Christopher Lawler, Frekkie Magoal, 
Kelvin Mitchum, Robert Narron, Ronald Plumm, Mike Smith, Brenda White, Dewayne White, Lee 
Williams, Luke Williams, Nancy Wright; 


Luke Abbate, Cole Adams, Franlt Adams, Kelly Adams, Derick Adkins, Eddie Anderson, 
Shcrly Anderson, Damold Armstrong, Austin Bakersiield, Victor Bakersfeild, Cliristian Balcer, 
Marika Baldwin, Jim Barley, Jim Bemnet, Branndon Black. Harold Blake, Andrew Bosch, Felix 
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Bosch, Jim Bosch, Jetta Bradley, Carlos Bro\vn, Davotta Brown, Dillian Brown, Jeffrey Brown, 
Jcmy Brown, Michael Brown, Paris Brown, Paul Brown, David Bucky, Bobby Burklow, Alan 
Bums, Scott Bums, Beverly Carolson, Billy Carrsons, Bob Carter, John Carter, Alica Chang, Martha 
Grant, Isaiah Conley, Billy Conlly, Stephan Conly, Joe Conner, Zachary Conner, JetmiferCooper, 
Alex Cox, Bobby Cox, Harry Cox, Derek Cruz, Wcstly Cummings, Kevin Daniels; 

Avery Davis, Eddie Davis, Daniel Davis, Karen Davis, Tom Davis, Nathan Deal, Arthur 
Earnest, Craig Edwards, Jeniffer Edwaids, Georg Ericson, David Farley, Alan Farrcl, Wesley 
Feeney, Lance Feller, Milton Fei^uson, Cameron Fisher, Benny Floyd, Bradley Floyd, Jack Forester, 
Jacob Foster, Thomas Garcia, Thomas Gardiner, Rodney Freling, Leo Gavin, Michael Gelbale, 
Collin Giles, James Giles, Jeff Gove, Jeff Hamilin, Jill Hanson, Casey Harvey, Sherman Haynes, 
Blake Henderson, Marty Henderson, Grace Hill, Stanly Hill, Martin Hilton, Damon Holland, Nick 
Hoover, Gary Houser, Luke Howards, Cheryl Hudson, Jeremy Hunter, ICrystal Jackson, Mason 
Jackson, Heather James, Walter James, Sean Jefferson, Caleb Johnson, Desire Johnson; 

Mike Johnson, Bairy Jones, Bella Jones, Carolyn Jones, Daniel Jones, Hiedi Jones, Robert 
Jones, Howard King, Alex Kingston, Doris Kingston, James Kobata, Jamie Koeber, Vicky Koestcr, 
Henry Kopets, Blake Larson, Michell Laton, Latisha Lawrence, Conner I.onny, Kris Markus, Kris 
Marllow, Kyle Martin, Andrew Martz, Jamie Mcfee, Curtis Mcncmey, James Mcnemey, Ryan 
Mcnight, Tamra Melvin. Joseph Michaels, Dylan Miles, Anthony Miller. Billy Miller, Eric Miller, 
Jessica Miller, John Miller, Wayne Mitchell, Eric Nelson, Jake Nelson, Isaac Norten, George 
Obryan, Brandy Oconner, Carrie Olsen, Logan Olson. Jamie Oriley, Wayne Oriley, Patrick Ownes, 
James Parker, Leslie Parsons, Stephen Parta, Keith Pashko, Marvin Patrick; 

Patricia Patton, Marty Peterson, Joan Petterson. Matthew Philips, Danny Ramsey, Jessie 
Randell, Michael Redman, Harry Reid, Reggie Reynolds, Ashly Richards, William Richards, Ethan 
Richardson, Brandon Riley, Phill Riley, Sherry' Riley, Mariano Rivera, Justin Roberts, Mary Roberts, 
Aldan Robertson, Cody Robinson, Seth Robinson, Kelly Romero, Connor Rosenburg, Kareen Rush, 
Angel Sanders, Dale Schaefer, Dana Scholte, Lacey Shama, Tucker Shaw, Damone Simmons, 
Andrew Smith, Betty Smith, Crystal Smith, Dcann Smith, Evan Smith, Gabriel Smith, Hunter Smith, 
Ian Smith, Jeremy Smith, Matthew Smith, Melinda Smith, Noah Smith, Tanya Smith, Trinity Srailli, 
Quntinc Smithson, Cindy Sofranko, Gerry SopaJc, Leon Spencer, Jordan Stevens, Kevin Stevens; 

David Stoketon, Sherry Stone, Steve Stone, Jon Swarts, Ryan Sv»'artzer, Damon Tate, Dillion 
Tale, James Bradly, Jason Tate, Shavon Tate, Mark Techwood, Dale Thompson, Berry Valdez, 
Robert Wagner, Candace Walker, Bemic Warren, Drake Washington, Tyler Washington, Angel 
Waters, Luke Waters, Star Waters, Connie West, Christopher While, Ivan W’hite, Bethany Williams, 
Conrad Williams, John Williams, Jenny Wilson, Lemay Wilson, Seymour Wilson, Tony Wilson, 
Brandon Winslow, James Woods, Thcarsa Woods, Kathy Yicly, Karcena Zamira, Janet Zatkovich, 
Carl Blaine, Mickael Gelbale, Matt Johnson, Elijah Abernathy, Jose Ainsworth, Kenny Allen, 
Edwaid Baig, Jolm Baker, Steve Bich, Harvey Birchfield, .Tames Blake, Daniel Blechele, Wendy 
Brandley; 
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Abby Blown. Anathony Brown, Dan Brown, Nathan Campell, Pele Carol, Jodie Carter, Mark 
Chasez, Adam Clarkson, Thomas Conner, Robert Connor, William Cook, Ryan Corona, Melady 
Covell, Malcom Cummings, Cara Curtis, Charles Danbeny, Brigid Davis, Chad Davis, Reginald 
Denson, Sleven Ericson, Wayne Fergason, Dale Floyd, Dick Francis, David Franklin, Nick Fuller, 
Juan Garcia, Dannie Hall, Roy Halladay, Doug Hanna, Kevin Harvuk, Todd Hunt, Tuts Hunter, 
Gordan Jackson, Joshua Jackson, Monik Jackson, Emilie Jones, Karlina Jones, Trina Jones, Josh 
Kingsten, Dale Kingston, Tom Lehman, Jose Lewie, Gabbrielie Madison, Geno Marconi, James 
Martin, Kyle Martin, Sam Martson, David Mccary, Alex Miller, Preston Mitchum; 

Jason. Myers, Gabe Nyberg, Darren Oconner, Tannee Olsen, Pat Oscure, Milt Palacio, Will 
Peters, Franlc Phillips, Leroy Phillips, Noah Preston, Julian Ramerez, Jeniffer Randle, Frank Rich, 
Lee RicharcIsoE, Rodger Richardson, Brj'an Riley, Michael Robertson, Tyrone Rock, Brent Royal, 
Bill Ruley, Adam Scott, Clyde Scott, JaJT Shaman, Siara Simpson, Abe Smith, Damian Smith, 
Daunte Smith, Edgar Smith, Jackson Smith, Jerome Smith, Claire Peterson, Jonathan Smith, Lucas 
Smith, Magan Smith, Regina Smith, Roger Smith, Trinity Smith, Julie Snider, James Snyder, Kevin 
Spence, Abagail Spencer, Leon Spinks, Jasmine Tate, Paul Tate, Jim Tates, Chris Taylor, Milton 
Taylor, Shelly Thomas, Jason Tylorson, Dewayne White, Kaye White, Becky Williams, Jason 
Williams, Kina Wilson, Peny Winston, Marcella Yow^ell; 

Connor Hunt, James Riley, Cheyenne Stoclon, William Smith, Anna Smith, Alica Pierce, 
Kathy Pablo, -Divante Olson, Diima Rivers, Bruce Williams, Matthew Wayensbra, Travis Proefrock, 
Kevin Doherty, Abel Edwards, Pat Ember, Teddy Edwardson, Jackie Smith, Eric Sofrako, Steve 
Austin, Glen Davis, Bobby Quin, Kenny Robertson, Gloria Young, Sherry Mayson, Conner Mcrae, 
Cody Smith, Dexter Coufal, Alan Johnson, David Anthony, Cyntliia Powmen, Jamie Tate, Ricky 
Wickson, Pion Aritz, Dan Birce, Heather William, Veronica Mars; 


14 

15 

16 
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Ray Adeleke, Lisa Adkins, Ronnie Agosta. Biuce Akins, Wayne Amuneson, Kim Ancell, 
Ashley Anderson, Jessica Anderson, Mark Anderson, Randall Ans Den, Airelle Austin, Tony Ayers, 
Christy Bancoft, Calvin Bankston, Alice Barber, Mary Barker, Whitney Barker, Jolin Barr, Phyllis 
Benington, Marshe Bennett, Marleta Benson, Belly Benton, Judy Biggert, Brenda Bisciglia, Norm 
Bishop, Marsha Blackburn, Jadamaiie Blakemoore, Ginny Drown, Juliana Brown, Allan Burgeson, 
Dan Burton, Tim Busch, Amber Calvwell, Scott Campbell, Claris Cannon, Omar Carrington, Terry 
Carter, Tim Chapell, Josie Charles, Lauren Cheney, Latina Claycamp, Mike Conaway, Minai Cooper, 
Mary Collons, Galvin Covey, Paul Cowell, Antonio Cox, Tre Cuit>% Cameron Curtis, Paul 
Davidson; 
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20 
21 
22 
23 


Dave Davis, Justin Davis, Richard Davison, Frank Demons, Nicholas Denigiis, Bonney 
Dillano, Ryan Dolson, Martain Elliott, Frank Ellis, Lewis Ellsvsrortla, Christian Elraont, Raymond 
Elms, Joshua Hired, Mark Emerald, Dudley Emmett, Pauline Enderson, Maiy Erioson, Nick Fareil, 
Douglas Fergason, Julie Finch, Betty Fitzgerald, Gale Fletcher, Jay F]oberg,Pete Folly, Dennis 
Forbes, Corliss Fowler, Lawrence Fredriks, Julie Frisco, Jerry Frons, John Frost, Rosalie Gearhead, 
Jeremy Giles, Nikki Glendoson, Mark Halester, Michael Hall, Gary Hamilton, Vera Harper, Lisa 
Harrington, Steve Hayden, Brent Hill, Martin Hill, Valery Hill, Lee Hogan, Nicole Hoppensleadt, 
Alex Hopson, Dexter Horner, Howard Hudson, Lang Hugger, Shawna Hunt, Jack Iverson; 
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Ajnanda Jackson, Celine Jackson, Fred Jackson, James Jackson, Paul Jackson, Delnique 
Jacobson, Julie Jacobson, Manuke Jacobson, Nicole James, Carolyn Jasinski, Hugh Jefferson, Greg 
Jeffres, Ashley Jolinson, Cory Johnson, Albert Johnston, Ke\dn Johnston, Suezanna Johnston, 
Brittney Jones, Gwendoly Jones, Jamie Jones, Mike Jones, Bill Jorgenson, Dick Judeson, Rachel 
Kablec, Anthony Keith, Johnny Kendo, Jason Kepler, Pete King, Bill Kingson, Mark Kirk, Greg 
Koba, Shamia Kostad, Sheenia Landen, Larry Larson, Julie Lawence, Tom Lee, Robert Lewis, 
Caleb Lockart, Ray Logan, Gary Mack, Billy Magma, Rita Mandels, Karl Manner, Julia Ivfenning, 
Carlos Mantcia, Dakota Marcus. Eran Marks, Louis Marks, Doug Mans, Tobey Mars; 

Del Marshall, Michael Marston, Rochelle Martin, Kirklyn Mason, Steven Masters, June 
Mcnemey, Martin Meeker, Gunter Meekers, Mart}^ Miller, Ron Miller, Gabriel Mills, Trace Mills, 
Nate Myers, Jonathan Nelson, Brandon Oaks, Nelson Ockfen, Brian Ohara, Jason Ortiz, Tom 
Osborne, Katherine Parker, Nate Patten, Kalie Paul, Kendrick Pajme, Shannon Penny, Marie 
Marshall, Johan Petro, May Potter, Donney Price, Nancy Price, Mich Rcdmen, David Richardson, 
Alberto Richmen, Simon Ripley, Debbie Roberts, Earl Roberts, Danny Rodregez, Albert Rodriguez, 
Mark Schafer, Thomas Sites, Marie Skaggs, Odell Skinner, Edward Smith, Gabby Smith, Karen 
Smith, Robert Smith, Patrick Somers, Jay Spencer, Shannon Spencer, Johnathen Statesmen, Kari 
Stockton: 

Lonny Stoketon, James Strong, Tom Tancredo, Joe Tate, Bobby Taylor, Martez Thomas, 
Miles Thompson, Terry Thompson, Wally Thompson, Brian Tolley, Todd Valdez, David Varitek, 
Chris Venton, Shawn Vincent, Darrell Wade, Jessica Washington, Bryan Wliite, Connie Whitehead, 
Chiis Wilks, Jolui Willcox, April William, Travis William, Wanda William, Shawn Williams, 
Trinaty Williams, Robert Willis, Jimmy Wilson, Trevor Wilson, David Winslow, Taylor Winthrop, 
Eddie Wood, Arnold Woods, Frank WoodvS, Randle Woods, Lee Young, Jeff Alexander, Carrol 
Benton, Rachael Elsberry, Rick Jowells, Porsha Madison, Amber Anderson, Ron Arnold, Spencer 
Bachus, Tom Baily, David Baker, Destiny Banner, Rick Barber, Fred Bidwell, Arthony Birkland, 
Jennifer Bones: 


Jason Bucks, Chris Burkey, Bill Cannon, Sam Cannon, Christina Carpenter, Terry Cariys, 
Berry Carter, Jeffrey Christen, Kym Coffey, Randell Cove, Robert Cox. Jodie Dexter, Sunny Donald, 
David Edward, Randy Ericson, Suzanne Fisher, Margeret Fison, Mitchell Ford, Danny Fortsoii, 
Janett Fraggs, Caiios Franks, James Gorden, Zachary Green, Dennis Hamler, Janine Haroldson, 
Jamie Hawley, Keyyonna Hodges, Katie Holmes, Casey Holson, Dean Hover, Joe Hunter, Dakota 
Jackson, Billy James, Kevin Johnson, Kimberley Johnson, Matt Johnson, Rick Johnson, Harrey 
.Tone, Brian Kadish, Hassan Kahn, Brandy Kane, A1 Knutson, Shana Larson, Chang Lee, Davonnta 
Lewis, Paul Lincoln, Max Louies, Jan Madison, Tyrese Manel, Stephen Marris: 

Breanne Martine, Angie Martinez, Jordan Martinez, Kathleen Martini, David Matthews, 
Andrew'’ Mays, Blue Mcrae, Hunter Micheals, Frank Mickels, Joyce Miller, Jack Monrowe, Jean 
Morgan, Shelten Morris, Phillup Munic, Cliff Nelson, JackNewin, Bill Olson, Jonathan Parker, 

Judie Peters, Jamie Phillips, Karl Porter, Marreo Pulson, Leo Randalf, Linda Randich, Kennetli 
Riley, Jack Ringo. Tyler Robertson, Hal Rogers, Luke Ruislon, Joann Smith, Tina Smith, Daraone 
Stevens, Sunny Stone, Ben Thompson, Carl Turner, Joseph Turjier, Bobby Valentine, David Varitek, 
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1 Jean Villamor, Luke Wattson, Clarence White, Steve White, Montey Williams, Brent Willson, 
Aaron Wilson; 

2 

John York, Todd Garmen, Grace Happerman, Jeff Morrison, Jason Cossel, Joseph Koehn, 

3 Gabby Jacobson, Louis Formcn, Kirk Metally, Joseph Miury, Michael Richardson, John McPhail, 
Brad Costa, Fred Cornwell, Ravin Betts, Barry Bexters, Keith Curable, Mark Mead, David Pete: 

4 

Derik Lee, Curtis Martin, Ken Martin, Tim Meish, Shawn Mellon, Buddy Miller, Ted 

5 Mitchell, Carla Moilter, Karl Moss, Jake Mower, Sid Andrews, Donald Ashleman, Vin Baker, Levin 
Baron, Chad Brady, Wess Burkman, Larry Bush, Bobby Carter, James Carter, Joe Carter, Billy 

6 CartmEin, GeanCarlman, Steve Chase, Brett Cummings, Tom Cushman, Franlc Eldon, Glenn Eldon, 
Carl Fitch, Rick Flare, Bruce Foster, Billy Gram, Trent Green, Billy Hanson, Gary Harland, Bill 

7 Heatwood, Billy Hays, Paul Henderson, Mark Henry, Edson Holloway, Phil Jackson, Sean John, 
John Kacey, Angle Keller, Gene Kelley, Mark Krober, Walter Newton, Shawn Pace, Richard Palms, 

8 Rod Parks, Brian Patterson; 

9 Luck Pearsen, Mike Peary, Charles Piny, Larry Porter, Stuart Prestwood, Daron Pruwitt, 

■ Stephan Purdy, Steve Rathbum, Dylan Renner. Bill Rhone, Carmen Riley, Trent Rogers, John 

10 Rothery, Bill Sager, .lose Santana, Wayne Scott, Danny Stokes, Karl Tarrant, Bruce Thomsen, Patt 
Thurston, Billy Turner, Conrade Venis, Kurt Warnner, Cory Welts, Carey Wilson, Cory Wilson, 

1 1 Owen Wilson, Curt Windmill, Joan Hean, Craig Anderson, Jennifer Ann, Ron Artest, Roger Bergb, 
Jaimie Cruz, Everett Fay, Stephen Glass, Glenn Harper, Leigh Harper, Raymond Kiisor, Allan 

12 Person, Guy Richards, Kevin Washington, Cory' Wilkins; 

13 Brad Berry, Miacheal Blaclcwell, Edward Bradley, Clancy Devery, Norman Devore, Peter 
Fowler, Brad Fox, Caroline Fox, James Garmey, Willie Green, Aid Hollander, Erin Hope, Becky 

14 Johns, Mike Jones, Bruce Larkson, Eric Lee, Amy Lundin, Terry Mathew, Peter Mocall, Douglas 
Mcdougald, Rodney Morgan, Anthony Perkins, Donnaid Portman, George Reed, Rich Rees, Maple 

15 Rock, Carl Simmons, Janies Smith, Corey Stosich, Baron Taylor, Byron Stout, Gary' Venoiu, 
Richard Williami), Melvin Wright, Flores Estrada, James Binks, Edward Hanson, Marc Harold, 

16 Bryan Hopkins, Jullie King, Joel Lipson, Allan Myers, Jell Olson, Gentry Slretz, George Taylor; 

17 Tom Bracy, Matt diet, Jhon James, Bill Johnson, Joaiian Kendall, Jamie Labarge, Jamie 
Lamet, Darcy Lovly, Patric Shell, Jnon Renolds, Steven Thomas, David Alren, Alice Arnolds, Todd 

1 8 Barker, Neal Bradby, Brandy Branlly, Fmto Boy Ciispila, Kevin Dawson Cassandra Doyle, Debbie 
Forseth, Alen Godoy, John HalPord, Harold Halker, Mary Hyord, Theresa Jacobs, Jamale JeiTerson, 

19 Malcolm Jones, James Larson, Marie Marshall, Peggie Nowlin, Robert Paterson, JefTHiril, Tim 
Towers, .Tasen Truman, Gary Wentland, or Bruce Williams; 

20 

Contrary to RCW 29A. 84. 130(1), and against the peace and dignity of the State of 

21 Washington. 


Norm Maleiig, Prosecuting Attorney 
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COUMl' XXIV 

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse 
BRIAHISIA ROSE DEBWA of the crime ofMaking a False Statement to a Public Serv'anf, a 
crime of the same or similar character and based on a series of acts connected together with another 
crime charged herein, which crimes were part of a common scheme or plan, and wliich crimes were 
so closety connected in respect to time, place and occasion that it would be difficult to separate proof 
of one charge from proof of the other, committed as follows: 

That the defendant BRIANNA ROSE DEBWA in King County, Washington, on or about 
October 6, 2006, did knowingly make a false or materially misleading statement to-wit; statements 
contained in an Election Official Verification Sheet dated October 6, 2005, to the Director of the 
King County Department of Records, Elections and Licensing, or his representatives, and ftiis 
statement was reasonably likely to be relied upon by said public servant, or his representatives, in the 
discharge of his duties; 

Contrary to RCW 9A.76.175, and against tlie peace and dignity of the State of Washington. 

NORMMALENG 
Prosecuting Attorney 
DANIEL T. SATTERBERG 
Interim Prosecuting Attorney 


y : J. 

tephen P. Hoobs, 


By;, 

Step^eii 1^'. Hobbs, W'^SBA #1 8935 
Senior Deputy Prosecuting Attorney 


22 


23 


INFORMATION - 19 


Norm Maleng, Prosecuting AUomey 

Daniel T. Satterberg, Interim Prosecuting Attorney 

W554 King County Coujihouse 

516 Third Avenue 

Seacile. Washington 93104 

(206) 296-90W, FAX a06) 296-0955 



88 


O'I-C.-OGpO^'?-^ SEA 
oi'C— o If 
O'l-C.-OUoSi-'l 

on-cr-o^o'^- 


c3n-C.-OUO'4C^-L SEA 
on-c-otoso-q siEA 
oq- (1'-O(^oq5-ZSEA: 


CERTIFICATION FOR DEITERMINATION OF PROBABLE CAUSE 

That CT Johnso n is a(n) Dstec^ive with the King County Sheriff’s Office 
and has reviewed the investigation conducted in the King County Sheriff's 
case number (s] 07-120588 ; 

. There is probable cause to believe that Brianna Rose Debwa, Robe rt 

Edward Greene, Tina Marie Johnson, Clifton Eugene Mitchell, Ryan Edward 
Olson, Kendra Lynn Thill and Jayson Lee Woods committed the crime (s) of 
Providing False Information on a Voter Registration, RCW 29A. 84.130 (1) (King 
County): Debwa^l Count; Greene^] Count; John3Qn=7 Coimts; Kitchell=l County; 
01son-'2 Counts; Thill-1 Count; Woods-7 Counts 

Providing False Information on a Voter Registration, RCW 25A. 84 . 130 (1) 

(Pierce County): Johnson^l Count; WQpds=l Count 

Making a False Statement to a Public Official, RCW 9A.76.175 (King Countv); 
Debwa”! Count . 

This belief is predicated on the following facts and circuir^stances: 


12 A. Background 

13 ACORi’ stands for Association of Community Organizations for Reform New. 

ACORN is, according to its website [ wvjw.acorn.org ) , a "nation-wide community 

14 organization of lov;- and moderata-inceme famil.i.e5, working together for 
social justice pnd stronger co.mir.unities. " ACORN advocates, among other 

15 things, voter participation. One of its stated goals is "to create and 
sustain increased levels of voter participation by low-income, minority and 

16 other disenfranchised corjnunities . " 

1'^ Project Vote, according to its website ( www-prQiectvote.orQ) . is a non-profit 

voter registration and voting rights organization that focuses on low income 

18 and minority citizens nationwide. 

19 In 2014, ACOEU!^ and Project Vote entered into a joint operating agreement. In 
that agreement, ACORN agreed to carry out outreach voter registration 

20 services for Project Vote as part of a joint effort to register low- and 
moderate-income and minority voters and to encourage those voters to 

21 participate in the democratic process. 

22 ACORR is an Arkansas cerporaLion based in Louisiana. Project Vote is a non- 
profit organization with an office in Louisiana. ACCRN and Project Vote 

23 share the same .mailing address In Louisiana. 

24 3. Voter Registration Drives-Off ice Structure 


Certification for Determination 
of Probable Cause 


ORIGINAL 


Norm l&leng 
arosecuCing Attorney 
W 554 King County Courthouse 
Seattle, Viashingtor. 93104-2312 
(206) 296-9000 
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1 Prior to a general election ACORN sets up local offices in regions throuchout 
the United States to conduct local voter registration drives. ACORN hires 

2 people to open up a regional office and carry out the drive. 


3 

4 

5 

6 

7 

8 
9 

10 

II 

22 


The process of setting up a local office, hiring employees, training of those 
employees and administration of the local drive is outlined in at least the 
following manuals: "Project Vote and ACORN Voter R.egistration Training 
Manual" and the "Project Vote Voter Registration Quality Control" manual. 

The first manual primarily discusses tc set-up and run an office. It 

goes into detail about such items as recruiting employees, training of the 
employees, problem solving and budget management. ACORN designates the 
person setting up the office and carrying out the above-described functions 
as the Political Organizer, or PO. 

The second manual primarily discusses step— by-stsp quality control procedures 
for handling of voter registration applications collected by employees during 
the voter registration drive. It explains how to verity the authenticity of 
applications collected, and aj.so how to conduct an investigation into 
suspicious applicarions to determine if they are fraudulent. It also 
discusses the various ACORN fornr.s and how to use them. Tcis manual is the 
primary tool of the person ACORN refers to as the Quality Control Specialist, 
or QCS. 


13 

14 


When a PO is hired, that person sets up an office and hires a QCS and other 
employees. ACORN describes in its manuals the types of other employees to be 
hired by the PO: Voter Registration Worker (VRW) , Team Leaders (TL) and 
Election Administration Coordinators (EAC) . 


16 

17 

18 

19 

20 


22 

23 
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The manuals detail the roles of the PC, the QCS, VRWs, tLs and EACs; 

Political Organizer (PO) 

• Manage a staff cf 15-25 part-time employees 

• Identify and develop a core tean of staff leadership 

• Develop and execute a recruitment plan 

• Provide daily training in the office and the field 

• Develop and, execute a voter registration site plan 

• Daily management, of the quality control system and staff 

■ Administrative duties including processing and handling voter registration 
Cards, turning in cards to board of elsctiori 

• Produce a minimum of 1000 voter registrations cards per week 

• Reporting goals and production on the program via on-line systems 

• Participating in weekly Scheduled confarence calls 

• Managing paytcll 

• Understand and meet office budget 

• Frequent use of Internet, e-mai.?, and basic office programs including ?Iord and 
Excel and use vocet files 


25 
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• Training ana support for fiCORN membars and staff as needed 

• Understanding and follow the voter registration lavs in your state, plus 
understanding legal guidelines that ACORN nrust follow 

• Gather, research, and analyte voter infomation and make goals from the 
information 

• Deal with a wide variety of problems/crisis management 

■ Working with local head organizer to develop site plans, understand city 

politics, and develop relationships with groups that may be heneficial to our 
voter registration program 

j Also: 

"Political Organizers are ultimately responsible for oil aspects of quality control in 
, their offices. They are responsible for assuring the all the Protocols are impleraented 
land the Quality Control Steps are rigorously followed." 

Quality Control Specialist (QCS) | 

Although neither nan.ual gives a. list of specific QCS duties, one of the manuals offers' 
the following: "Quality Control Specialists perform a two step Evaluation procedure 
and reports all findings to the Political Organizer and Election Administration 
Coordinator. They follow the Performance Evaluation Protocol: Visual and Phone 
Verifichticn. Quality Control Specialists may, under the direction of the Political 
Organizer, perform additicnal investigations of an application or Voter Registration 
Worker. Quality Control Specialists report to the Political Organizer." 

'Voter Registration Worker 

The manuals effer, in part, the following: "'Voter Registration Workers, Employees and 
Members Distributing and Collecting VR Cards 

Voter Registration Workers have four important cemponents in Quality Control: 

1. Ma.kiog sure the applicant is ellgible; 

2. making sure the application is complete; 

3. collecting applications that meat the goals of the organization; and, 

4. accurately reporting the numbers and types of applications they collect." 

Team. Leader [TD 

The manuals offer, in part, the following: "The Team Leader's components of the 
Quality Ccntrol system include managing the Voter Registration Workers in the Team and 
reporting any issues of concern to the Political Organizer or ea Coordinator. Team 
Leaders may be responsible for selecting voter registration sites that will produce 
the applicant demographic the organization seeks. Team Leaders may also be responsible 
for verifying that applications sre complats and verifying the information on batch 
sheets is accurate before a Voter Registration Worker gives their applications to the 
Political Organizer. If an office dees not have team leaders this is the Political 
Orcanizars rcsponsi'oility. Team Leaders report tc the political Organizer." 
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Election AdirdPlstratioa Coordinator (BAG) 


"Election. Administration Coordinators monitor the quality control in offices, step in 
to fill gaps in quality control and monitor the election officials processing c-f 
applications submitted by ACORN. At least once a week the EA Coo.rdinator reviews the 
hatch sheets, forms and reports maiiitained by the office pursuant to the Batch and 
Forms Protocol. Periodically, but at least once a month, the BA Coordinator meets with 
election officials to discuss quality issues and submits information requests to 
election officials related to quality control. As needed to address barriers to voter 
registration or voting, the Election Administration Coordinator will be responsible 
for building relationships with election officials and local election stakeholders, 
understepding state and ccunty election procedures, advocating for low-income and 
minority voters, ensuting voter registration applicants become registered and 
providing oversight the quality control program." 

It should be noted that one of the first iterr.s mentioned in the second 
manual, the "'Project Vote Voter Registration Quality Control," is to monitor 
local election closing dates to make sure that all voter registration cards 
collected are transmitted to elect.ion officials before the closing date. 


II . Washington State Voting and Elections 

A. Secretary of State 

The Washi.ngton Secretary of State's Office is located in Olympia, WA. The 
current Secretary of State is Sam Reed. 

One of the primary functions of the Secretary of State is to serve as the 
state's chief elections officer. One of the responsibilities of the 
Secretary of State is supervising state and local elections, and certifying 
the resu.lts of state primaries and. general elections. 

Federal law requires each state to maintain a centralised voter registration 
database that contains the nair.s and registration information of every 
eligible voter in the stats. Another responsibility of the Secretary of State 
is maintaining this database. The voter registration database is referred to 
as the VRDB. 

B . King County 

King County Records, Elections and Licensing Services, also referred to as 
REALS, is located at 500 4“'' AV, Room 553, in Seattj.e, King County, WA. REALS 
conducts elections for all taxing districts in King County, maintains voter 
registration files, verifie.s signatures on. local initiatives, referendums and 
petitions, processes absentee ballot requests, produces voter pamphlets for 
each election and conducts redistricting requirements. 


Certification, for Determi.nation 
of Probable Cause 


Kona Maleng 

prosecuting’ Attorney 

w 55il ming County CoutOiousq 
Seattle, Washington 98104-2322 
(206) 296-9000 



92 





93 


1 

2 

3 


3 


• Clifton Eugene Mitchell (hired on or around August 7, 2006) 

• Ryan Edward Olson (hired on or around August 9, 2006} 

• Kendra I.ynn Thill (hired on or around September 26, 20C6) 

• iJayson Lee Woods (hired on or around September 15, 2006) 

Each of the above employees was hired as a Voter Registration Worker, 
thi.s time of hiring, no one appears to have been hired for the other 
positions described above; Team Leader and Election Adirinistration 
Coordinator. 


During 


6 Once the employees were hired, they v^ere trained and oriented to their new 
position. As part of this process, the new employees completed n-jmerous 

7 forms. Included in these forms ace the following: ACORN forms titled “Quality 
Control Staff Policy,"" "ACORN Voter Registration Worker Training 

8 Certification" and "Sample ACORN Voter Registration Worker Requirement." 
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The first form, clearly states that it is illegal to forge or alter voter 
registration applications. It then lists examples of fraudulent activities, 
and it concludes by saying that violation of the policy v/ill result in 
termination of erriployment. It goes further and states that ACORN will 
cooperate with lav/ enforcsrrient in investigations and prosecution of fraud. 

The second form is a certification that the employee was trained on how to 
fill Out a voter registration applicatioh, how to ansure that it is filled 
out completely and accurately, how to determine who is eligible to register 
to vote and that the employee was trained on applicable laws and regulations 
that cover voter registration- 

The third font is a certification that the information provided by the 
employee on the employment agreement was accurate; that they understand that 
only persons who are eligible to register to vote can complete a voter 
registration application; and, that they -Trust turn in voter registration 
applications at the end of their shift, and if they do not return to the 
ACORN office at the end of shift they are no longer an ACORN employee end 
they are responsible, as an individual, for turning in the voter registration 
application to the appropriate election official. 

These forms are signed by all ACORN employees. 

IV. 2006 ACORN Voter Registration Drive 
A. Latch Departure 

Sometime in or around A.ugust 2006, Latch's employment v/ith ACORN ended. 
Clifton Mitchell became the PO, although there was no official promotion to 
this position. (Mitchell stated the he was promoted to Team leader by 
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Stephanie Koore, a national ACOEy4 employeer and also given a raise to S]-0 per 
hour. He said that she told hiti if he got the numbers up, she v/ould pay him 
$25,000 per year plus beneiits- Brian Mellor, ACORN general counsel, stated 
the Mitchell was elevated to PO. According to Latch, he was promoted to learn 
Leader) . There is no documentation, nor are there any statements, that 
Mitchell received any additional training after being promoted, whether 
officia,lly or unofficially, to the position of PC. 

Also following the departure of Latch, Ryan Olson, was hired as a VB.W, 

was promoted to TL. Documentation shows that the promotion was made by 
Mitchell . 

B. Pierce County 

The employees of the Tacoir.a ACORN office got people to register to vote by 
soliciting persons to complete a voter registration application (Card) . 

Cards were collected and submitted to the elections Division of the Pierce 
Coianty Auditor's Office. It appears that the Cares were submitted in a 
timely manner. 

C. King County 

Towards the end of the voter registration drive, the above-named Tacoma ACORN 
office employees (Johnson, Greene, Mitchell, Olson, Thill and Noodsi began 
going to Seattle, King Coiinty, VJA to gather Cards. Records indicate that 
they were in King County in or around September 28, 2006 to October 4, 2006. 

The Cards collected by the eirployess were submitted to REALS, in bulk, on 
October S, 2006. The state deadline for submission of Cards was October 8, 
2006. 


V. REALS 

A. Submission of Voter Registration Applications 

On October 9, 2006, REALS received a box of voter registration applications 
(Cards) from Tacoma office of ACORN. This was one day past the srate 
deadline on which the Cards were due. The box was received by a parcel 
delivery service, although it is not clear which service. (Lisa Moore, a 
REALS employee at the time, recalled that was a service like UPS, but 
definitely not the United States Postal Service) . 

The box was opened by a REALS employee (that employee has not been identified 
in this investigation) and found to contain Cards. On top of the stacks of 
cards was an ACORN form entitled "Election Official Verification Sheet." The 
form lists, among many things, the following detail.*: the county to which the 
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Cards viere delivered (King is listed) , the date submitted (October 6''' is 
listed), a representation of the contents of the box. by shift date and amount 
collected on that date (the date range is from September 28'^ -o October 4’^^', 
and the amount collected on each date is listed as 123 Cards), name of person 
submitting the Cards (Brianr.a Debwa is listed), the total number of Cards 
submitted (1157 is listed) and the number of incomplete cards ("50 susp/dup" 
is listed ["susp"’ means suspicious and "dup" means duplicate] ) . 

The form served, as Debwa 's statement Co REALS, on behalf of ACOR^J, of the 
contents of the box. 

3- Debwa' s Statements to REALS Employee 

After receiving the box of Cards from ACORN, Lisa Moore, a REALS employee at 
the time, attempted to call Debwa several times regarding the issues surround 
subrr.ission of the Cards past the deadline. Moore documented atterr.pted calls 
to Debwa on the form submitted by Debwa inside the box containing the Cards. 
(The original form was later provided to investigators) . 

Moore began trying to contact Debwa on October 10, 2C06, and she finally 
spoke to Debwa on the phone on October 13, 2006. Moore asked Debwa about the 
box and Debwa indicated that she put it in the mail on Saturday. Moore said 
she explained to Debwa that statute requires that the Cards be turned in on a 
j specific date, and that they were turned in past that deadline. 

, Moore began questioning Debvja about Cards that appeared to have been filled 
out by the same person. Debwa explained that her staff completed Cards for 
the person registering to vote. Moore explained that many of the signatures 
appeared to have been done in the same handwriting, and Debwa said that her 
staff does not complete the signat\ire for the person registering. 

^ Debwa asked Moore for a few of the initials of the staff person who gathered 
: the Card (the person gathering the Card is required to write their initials 
on the upper .right-hand corner of the Card) . When Moore provided some of the 
initials, Debwa told her that those persons no longer worked there. 

Moore asked Debwa if her organization suspected any wrong-dcing. Debwa said 
they would complete an incident report and keep it on file. Moore asked 
Debwa if she notified the state and other counties if there were any issues 
so the Cards could be looked at. Debwa hesitated but said she yes. 

Moore later documented this conversation. 
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1 C. Voter Registration Application [Card) Issues 

2 It was dstermited that the above-mentioned box contained ISOS Cards, although 
the ACORN form completed by Debwa and submitted, with the box indicated that 

3 the box contained 1157 Cards. 

4 FrOiti the beginning, there were issu-as surroundi.ng whether the Cards would bo 
accepted and processed by REIALS. First, the Cards were submitted after the 

5 deadline. Second, initial review of the Cards showed that there were issues 
surrounding their validity- For example, some Cards were missing statutorily 

6 required iteuis like a signature. Also, after examination it appeared that 
the handwriting on many of the cards was similar. 

7 

There were discussions regarding these issues among REALS staff, the King 

8 County Prosecuting Attorney's Office (KCPAO) and Secretary of State, and it 
was decided that the Cards would be added to the voter registration database 

9 (VRCB) and monitored. 

10 Also during this time, a lawsuit regarding these issues 'was filed and 
subsequently a federal judge decided that these Cards would be processed end 

11 added to the vrdb. 

12 D. Card Verification Process in VJashington-Backgnounc 

13 When a voter registration application form (Card) i.s completed it can bs 

mailed or delivered in-person to a site that accepts Cards (i.e., REALS ! 

14 office) . If the form is mailed, it automatically is sent to the Er.ections 
Division of the Secretary of State's office. The Elections Division will 

15 then forward the form to the appropriate county. The Electiens Division does 
not maintain records. Instead, uhe Elections Division administers the 

16 database (the VRDB) that is used by the state and all counties in Washington. 

! 

17 In essence, the VRDB is a list of registered voters in the state of 
Washington. It can be accessed by Elections Division staff and county 

18 election staff. Data can be entered, updated, changed and deleted by these 
staff persons. 

19 

When, a Card is received, whether by the state or a county, a "duplicate 

20 check" is first done. This means a check is dene to see if the voter listed 
cn the Card is already registered to vote. This s.nsures that a duplicate 

21 registration is not entered into the VRBD. 

22 New Cards a.re a.iso cece-i ved for peop.Le that are already registered to vote 
for a variety of reasons. For example, a person may have moved and is 

23 sending in a new Card because of this. If this is the case, a check in the 
VRDB would let the staff person know that the person is already a registered 

24 voter, but that the person has moved and the information needs to be updated 

25 
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, in the VRDB. This address change would be done instead of the same person 
Ibeing registered to vote twice, which could lead to the person voting twice. 

I When a Card is entered into the VRDB, the identity of the person registering 
to vote goes through a verification process. On the Card the person 
identifies himself in several ways: name, date of birth, address and phone 
number. Social Security Number !SSN) and/or Operator's License Number (OLN) . 
(If the SSN is entered, only the last four numbers are requested) . 

The first part of the verification i.s done with the OLN and SSM. If the CLN 
was provided, it is verified against a list supplied monthly by Department of 
Licensing (DOL) . If the SSN is provided, the n-jmber is verified, via DOL, 
with the Social Security Administration (SSA) . (As a not.e, SSA is required 
by federal law to allow states to check, through their DOL, SSNs against the 
SSA database. The SSA has 24 hours to respond} . If both. OLN and SSN are 
provided by the person, only the OLN is used for verification. 

The SSN verification process presents a problem. For SSA to verify a ESN 
there has to be an exact match with the name and date of birth to whom the 
SSN was issued. So, if Frederick A- Smith, with date of birth Ol-Ol-lSOl, 
was issued SSN lll-ll-llll, SSA will only verify if the inf otmation on the 
voter registration form, is an exact match- If the person enters his name as 
Fred Smith, the SSN verification will fail and be flagged. Another reason 
for not getting an exact match is because there are lots of people that have 
the same name and the same last four digits of their SSN. These things 
happen often according to Elections Division staff. 

>7hen a Card is failed and flagged, the Elections Division is notified, but 
the county responsible for the Card is tasked with, the follow-up 
investigation. For example, the name, date of birth and CLN on a form may 
natch, but it fails because SSA said the last four of the SSN did not match. 
The county would then make phone calls and do other research to verify that 
the person matches the SSN- If this works out, the county staff person 
passes the person and they are added to the VRDB. 

Elections Division notifies the proper county if a Card is accepted, rejected 
or f.lagged fo.r identification verification. If the Card is rejected or 
flagged for identification verification, it is the county's responsibility to 
do follovj-up investigation. 

Elections Division staff persons check the voter list monthly for duplj, cotes 
and deceased persons, and quarterly for convicted felons. Staff persons also 
check for women who have married and changed their namas, but have neglected 
to change their voter registration information. Further fcllovj-up, if 
necessary, is dona by the counties. 
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E. ACORN Cards Submitted to REALS 

The Cards submitted to REALS were added to the VRDB. The verification 
process followed. 

The Cards were verified in the manner described above. Cnee a Card failed, 
REALS sent a letter to the person named on the Card at the address listed on 
the Card. The letter requested that the person take steps (listed in the 
letter) to verify that they registered to vote. 

Of the 1805 Cards submitted to REALS by ACORN, 1762 Cards failed the 
verification process. 

REALS staff contacted the KCPAO. The case was then referred to the King 
County Sheriff's Office (KCSO) . The US Attorney's Office and the F3L also 
became involved. 


VI . Investigation 

A. Background 

i 

On or around March 29, 2007, I opened a case f:: e and began an investrgation 

■ into the issues discussed above. The KCPAO was involved in the investigati.on 
I frem the beginning, and it also became the record keeper of documents 
pertinent to this investigation. 

REALS provided the XCPAO with all original Cards submitted by ACORN. 

Further, REALS provided all original corrsapondence (e.g., verificatron 
letter sent by RE.AI-S to the addresses of named persons listed on the Cards) 
involved, and other documentation compiled by the office. 

B. ACORN Initiates Investigation 

Brian Mellor, general counsel for ACORN, sent a letter to then prosecuting 
attorney Norn Malsng, stating that after reading contemporary new articles 
concerning potential problems with the Cards submitted to REALS by ACORN, he 
conducted an internal review of Cards submitted by employees at the Tacoma 
ACORN office. 

Mellor stated in the letter that after analysis he discovered evidence that 
three employees collected a substantial number of Cards from tv \'0 homeless 
shelters in Seattle. His exair.ination of the Cards submitted by these three 
workers J.ed hi.r. to believe that the signatures were forged. He named the 
employees he suspected: Tina Johnson, Ryan Olsen and Jayson Woods. 
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In support of his allegstions, Mellor enclosed copies of nhs nemed employees' 
employment epplication. and ether documents with their handv/riting, as well as 
some of the Cards that he suspected were fraudulent. 

Mellcr stated that he would continue to assist in any investigation. 

C. Assistance by US Attorney's Office and FBI 

The US Attorney's Office and. the FBI assisted this investigation by obtaining 
information and documentation through a grand jury subpoena and other 
eauests. Also, the FBI Special Agent Dan Bennett assisted by talcing part in 
interviews of suspects. 

On June 12, 2007 a grand jury subpoena was issued which instructed Brian 
Mellor, as counsel on behalf of ACORN, to provide copies of the following 
documents ; 

• Standard quality and control operating procedure during the 2D06 Election Cycle 

• Any and all documents relating to quality and control procedures that ACORN 
made available to the Tacoma Office during ths 2006 Election Cycle 

• Any and all documents relating tc quality and control training provided by 
ACORN to ACORN employee Clifton Mitchell during ths 2006 Election Cycle 

• Any and all documents relating to quality and control training provided by 
ACORN to ACORN eiTiployee Brians Dsbwa during he 20G6 Election Cycle 

• One cooy of any and all documents that establish relationship between S.C0RN and 
Project Vote in ths State of Washington during the 2006 Election Cycle 

• One copy of any and all documents that set forth the manner in which ACORN was 
reimbursed by Project Vote for gathering and submitting voter registration 
cards in the State of Washington during the 2006 Election Cycle 

The requested documentation was subsequently received. The manuals referred 
to above were among the documentation received- 

On April 2 6, 2007, Mellor provided the following doc^nments in response to a 
request by Special Agent Bennett: 

• ACORN 2006 Washington Employee List 

• ACORN 2006 Washington Supervisor List 

• ACORN 2006 Washington Voter Registration Application List 

D. KCPAO Doemnentation ana Efforts 

The KCPAO used the docujr.entation supplied by FUGALS and the docuTcientation and 
information gathered by the US Attorney's Office and the FBI to compile lists 
that would aid in the investigation. Additionally, the KCPA.0 sent mailings 
to all persons listed on the Cards submitted to REALS by ACORN tc further 
confirm the validity of ths submitted Cards. 
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Spreadsheet of voter registrations that will be presented for challenge Co the 

King CouiiCy Canvassing Board 

List that breaks down voter registrations by suspect 
List of voter xegiotretions by suspect initials 

King County Auditor’s spreadsheet Waines and addresses on Cards submitted by 
ACORN wsie compared aqainst the Auditor''s real property records. Cnly 6 
matches were fovnd.) 

King County Elections spreadsheet ("Shows returned inail that was sent to nartes 
on Cards submitted by ACORN. The mailings v/ers sent by REALS.}. 

List of Shelters that were used by ACORN workers for purposes of address for 
fraudulent Cards completed CInvastigation showed that the suspect used various 
hoCTS-Zess shelter addresses or, fraudulent Cards. Shelter addresses were used 
for 1762 of the fraudulent Cards. There were 659 fraudulent Cards that used 
other addresses.). 

Mailing list for non-shelter KCPAO mailings to names on Cards submitted by 
ACORN f'Reg’istared letters were sent to non-shelter addresses listfid o.n Cards 
Submitted by ACORN.) 

Mailing list for shelter KCPAO znaili.ngs to names on Cards submitted by ACORN 
(■Registered letters were sent to shelter addresses listed on Cards stbrnitted by 
ACORN. ) 

Kuiriber of voter registrations submitted by date 

Database of Cards subniLted by ACORN broken down by suspect initials 
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The KCPAO also set up a phor.e-bank so that persons/ho'asehclds receiving 
registered letters sent by the KCPAO could call v/ith questions. Numerous 
calls were received by person receiving the registered letters. The callers 
often called to inform the XCPAO that the person named on the letter did not 
live at the address- 

E. Shelters in King County 

Through investigation it wes de-termi.ned that the ACORN Tacoma office 
employees used addresses or four shelters in Seattle on a large amount of the 
fraudulent Cards submitted. 

The shelters were contacted and whe.n possible a list of names taken from the 
Cards subnicted by ACORN was provided. The shelter would then compare the 
names on the ACORK list against its ovm database of registered shelter users. 
If the shelter found a name on the ACORN list that matched a name on their 
database, the shelter employee would put the date of birth from the shelter 
list on the ACORN list. 


23 KCPAO compared the shelrer possible matches against the A.CORN list and did 
not, to date, find any matches. 

24 


25 
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1 KCPAO also sent registered letters to the shelters in the names cf the 
persons listed on the ACORN-subraitted cards using the shelter address. It is 

2 anticipated that all of the registered letters will be returned. 

3 F- Pierce County 
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The Elections Division of the Pierce County Auditor' s Office was made aware 
of the investigation in King County. Pierce County, with the input of the 
Secretary of State, found a number of fraudulent Cards submitted by two of 
the suspects identified by the investigation in King County- There were 29 
Cards submitted by Tina Johnson that appear to be fraudulent and 20 Cards 
submitted by Jayson Woods that appear to be fraudulent. 

The determination that the Cards were fraudulent was made based on the same 
criteria discussed, above (i.s., not passing VRDB verification, similar 
-handwriting) . 

G. Identify and Locate Suspects 

I used the inform.ation described above to identify and locate suspects. In 
addition to the suspects initially identified by Mellon (Johnson, oisor. and 
Woods), the following persons were also identified as suspects: Clifton 
Mitchsll, Robert Greene and Kendra Thill. 

The above persons were identified as suspects because their initials were 
found on numerous Cards submitted to PEALS. I coir.pared their Initials 
against the employee list supplied by ACORW. X then used databases available 
to me to locate the suspects- 

H. Witness Interviews 

I The following persons were interviawed prior to the suspect interviews: Brian 
Mellor, Anita Latch and Brianna Debvja. 

jMellor discussed A.COMJ and Project Vote's goals as they pertain to voter 
I registration drives. He discussed the Tacoma office, who was hired and for 
v;hat position, and their job responsibilities. He then discussed in detail 
ACORN'S quality Control procedures. The interview was conduclied over the 
phone. A detailed report of that interviev? i.s included in the case file. 

Latch discussed how she was hired by ACORN, the training She went through, 
and then she went into detail about the hirinq and training cf employees and 
the location and set-up cf the Tacoma office. She d.iscussed briefly her 
departure from her position at ACORN. The interview was in-person and tape 
recorded. A transcription of that conversation is included in the case file. 
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Debwa discussed hovr she was hired and by whom. She detailed her role in the 
Tacoma office. The interview was in-person, A detailed report of that 
interview is included, in the case file. Rfter the interview Debwa became a 
suspect . 


I. Suspect Interviews 

The folJ.owing suspects were intervievjed: Brianna Debwa, Tina Johnson, Bobert 
Greene, Clifton Mitchell, Ryan Olson and Jayson Woods. 


6 Jollow-up Debiifa Int e rviews 

>lay 10, 2007 

7 SDPA Kobbs and I met with Brianrs Debwa at t.ha O.S Attornay’s office in Tacoma. 
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Debwa told us the following in response to our questions (as a note, Debwa 's answers 
and explanations -j-uinped alound and often changed throughout the interview) : 

She was hired by Anita Latch, to work at ACORN. She and Latch are friends. The first 
day Debwa went through training and also v/ent into "the field" to register voters. 
After the first day Debwa was given the position as the Quality Control person !QC) . 

The Tacona ACORN office was first in the local library branch. 

Debwa was trained by Nianna Millexi who is frcir. Rloxida. Debwa believes Miller works 
for Sroject Vote. 

Letch was in charge of the Tacoma ACORN offica, but she was soon fired. Debwa claiir.ed 
she did not know why Latch was fired. 

Debwa said that she was hired in she beginning of the ACORN Tacoma office, and she 
stayed until the office closed. Debwa said that it was her fault that the voter 
applications v/ere turned into King County Elections late. 

Debwa then explained ^^'hat she did as OC. She said she receives the voter registration 
applications at tha end of the day and then rnakes calls on 10-20% to verify that the 
phone number are good and that tha person’s whose name was cn the application really 
registered to veta. 

She said she called the ones that she knew were good, but not the ones that duplicates 
or that looked suspicious. She claimed she could tell by looking at a card if it was 
oad. She said she was trained by the KA State Liquor Board to recognize legitimate DL 
n'litibers. She said she received this training because she was a bartender at times. 

i SDPA Hcbb.s showed Debwa her employitenr. appl.iC5tion and othe.r enployment-nelated 
documents. Debwa confirmed that they were the forms she completed. She told us that 
every employee had to fill out. these forms. She confirmed that no backgrounds were 
:don.Q on employees. 
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1 Debwa said that sh.e 3ometirr.es went into the field to check on the workers. She said 

that Latch was supposed to be doing this, but she never did. Debwa said she ended up 

2 telling Latch what she should be doing. She said she practically ran everything. 

3 Debwa again went over some of the QC training she received. She said she received a 

training pamphlet that instructed what to do. She said she was instructed to call 

4 people snd verify the infotnstion on the voter registration application. She said a 

family member could verify for the person who connpletsd the application. Debwa said 

5 sne told all employees that the only person that should be completing at application 
is the applicant, not the employee. She said the only reason she could think of foe 

6 the employee to fill out axi application was if the person was quadriplegic/ and she 

said she told the employees this. She said in the event this happened, the employees 

7 were instructed to call her. 


8 Debwa said it got so she could recognize employee handwriting. She said she fired at 
least £ few employees because she realized they were completing voter registration 

9 applicEtiens, meaning they created a fraudulent card. 


10 

11 


SDDA Hobbs sho'wed Debwa a copy of a "training certificate," which is signed by 
employees and shows that they acknowledged receiving training. Deb'wa confirmed that 
this was the case. 


12 

13 


Debwa said that duplicate "cards" [Debv/a refers to voter registration applications as 
"cards"} were a problem and that they appeared often. She explained that duolicate 
cards were cards which had the same name but a different address. 


14 Debwa said that she entered everything into a database on a- computer. She said the 
computer was supplied by ACORN. She said the computer was sent to .i.C0RN, she thinks 

15 to Rhode island, when the Tacoma office v/as closed down- 


16 

17 

18 

19 

20 
21 
22 

23 

24 


Dsbw-a said that after Latch left she trainsd sene employees, but Cliften Mitchsll 
often did. the training. She said that Mitchell took over many other fuTictions after 
Latch left, including the following: recruiting, finding potential registration sites 
and monitoring employees in the field. 

SDPA Hobbs asked Debwa if she knew who Alsx King was. She thought for a moment and 
then said she had to write him up for suspicious cards. Whe.i questioned further, she 
was not -sure if it wa.s Ki,-g was the person cl whom she was thinking. 

Debwa .said that her ftCORN headquarters contact was Stephanie Moore. She said, that 
Moore was the head political organizer (PC} for the Tacoma office, and offices in 
other regions, she said she became the PC for the Tacoma office after Latch left. 

Debwa said that all QC persons, nation-wide, had a weekly conference call to discuss 
issues that were arising. Some examples Debwa gave were how to deal suspicious cards 
and how to deal with duplicate cards. 
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Dsbwa said that the Tacona office was closed and everything shipped out by October 23, 
2005. 

Kawt, Dobwa discussed day-to-day operations. She said that she and Z.-atch were the 
first persons to arrive each day, between 8:30 and 9:00 AM. Workers wctld show uo 
arotnd noon and work until around 5:00 PM. 

Workers could go any^vhere they vranted, unless there was a prior planned site to go to. 
A.C the end of the day the workers would say where they went. Debwa then corrected and 
said in the morning before the workers j.sft they would designate a gene.ra.]. area. 


Workers signed An daiJ.y. Debwa was responsible for time sheets. 

SDPA Hobbs showed Dstn-ra a copy of a mileage reimbursement form. Debwa confirmed that 
she completed this type of form, when she did something like drive workers to a 
particular location. 

SDPA Hobbs shov/ed Debwa a "batch log sheet." Debwa explained that on this form she 
docuir.ented how many cards she took out of a box. She would then put the cards "out 
front" and workers would pick up cards to take with them into the fiel.d. At first, 
the workers took 15 cards, but the number was later bimiped to 30 cards. ACORN'S 
expectation was 2C cards pat day per worker. 

Debwa discussed what happened after Latch left. She said she (Debwa! took over half 
of batch's duties and Mitchell tcok. over the other half. She said that she stayed 
with the efface work and OC role, and Mitchell did the field v/ork. She said that 
these designations were made by Stephanie Moore. 

Dobwa talked about the "worker batch sheet" next. She said each worker had ho fill 
out and sign this form. A supervisor would then review and sign the form,. Debwa said 
she didn't usually sign these fonr.s, but would if there was not a team leader around. 

Debwa said one of her roles as QC was the "QC batch sheet." She explained that at the 
G-td of the day s.te would go through the cards .returned by the workers and separate 
them into specific piles. For example, there was a pile for suspicious cards and a 
pile fer good cards. She would tag each pile with a "sticky note." Debwa first said 
she did not record suspicious cards on the QC batch sheet, but then said she did. 

Debwa said that a "performance investigation sheet" was filled out only if a card was 
fraudulent. 

Deb’wa said she v/as instructed to make verification calls on a percentage of cards 
returned by the workers, but she said she would make more calls if time permitted. 
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1 Debwa said a large nuraber cf cards were filled out at homeless shelters, and she was 
not able to verify these cards. She started to see duplicate cards from the shelters, 

2 and finally told the workers not to go to shelters anymore. 

3 SDPA. Hobbs showed Debv/a a copy of a ''termination memo." She explained that sonetimes 
after she fired someone .she would let their, ceme back in a v/eek or two .if they said 

4 they were sorry. 


5 


7 


9 

10 

11 

12 

13 


15 


17 

18 

19 

20 

21 

22 

23 

24 

25 


Debwa explained how completed cards were delivered to King and Pierce counties. For 
King County she mailed them all at the very end (ultimately, they were mailed late to 
King County) . For Pierce County she put the cards in a box and hand— delivered them. 

It was not clear how often she did this, or if she did it personally or if someone 
else delivered them. Debws said for Pierce County she put a ".sticky note" specifying 
piles of good cards and piles of suspicious cards. She could not say if she did the 
sane for King County, but said that she called and spoke to a weman at King County and 
explained this. She also said she kept notes, which she no longer has. 

Debwa said that when the cards were delivered to Pierce County an employee would sign, 
for receipt of the cards. She said she would keep notes on v/hat was said. Again, she 
didn't have the notes. 

Debwa said she had argumsr. !:.■? with Pierce County people because they didn't want to 
accept the duplicate cards. She said hCORN policy instructed that cards could not be 
thrown away, so she left ths cards with Pierce County despite their arguments. 

Debv^a went ever the people who were working in September. She said Mitchell was hired 
the firs, pert of August and was there until the end. She said she didn't know him 
before this jcb. .She said Robert Green "robbed" her office, taking 5150 work of bus 
fair tickets. She filed a report w.i.th Tacoma PD and Green was fired. Kendra Thill 
was hired around September. She didn't previously know Thill. Ryan Olson started 
around the same tine as Mitchell and vforked until ths end. She also said that Olson 
lived with her for a short tiir.e and she still has some of his belongings. She 
believas he is living with his ir.om in Seattle. Jayson Moods was hired towards the 
end, and she was brought in by Tina Johnson after Debwa hired Johnson. Datawa said 
that Johnson was part of a gang ca.lled "hatchet clovmsr" and it was thought that her 
and other workers who were part of ths gang sold drugs while they were working for 
ACORN. Debwa did not expand or. who the other workers were, or if Johnsjon did this and 
if so why she was not fired. 

Debwa was asked if she fired, any of these people. She said she didn't firs anyone at 
the end. Instead, they just cot laid off because the office was closed down. Later, 
it was pointed out that she completed termination letters on all of these subjects. 

The letters were all dated near the last day the office was opened. Debwa implied 
that she did this in the end to cover herself. 

Debwa vjas asked what led her tc be.lieve there was a problem. She went back and forth 
on this. She finally said that towards the end she was suddenly getting 10C0+ cards 
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1 per dcy. (This was after ACORt3 threatened to close down the office for poor 
performance. Debwa said she commu.nicctod this to the workers] . because of the high 

2 VToIume of cards she got behind on the verification process. She said she noticed that 
the cards turned in hy Tina Johnson, Jayson Woods and r(yan Olson appeared as If they 

3 were fraudulent. She also noted that all of these cards were coniing from Seattle. 

4 Debwa continued to avoid direct questions about when she recognized that there was a 
problem, what specifically the prohlen was and who all wera responsible. Also, she 

5 avoided again the subject of who was terminated and when. 

5 SDPA Hobbs then asked Debwa to identify initials on copies of cards. She said "CM" 
were Clifton Mitchell’s initials; "TJ" were Tina Johnson's initials; "RG" were Robert 
7 Green's initials; "JW" were Jayson Wood's initials; and, "KLt*' belonged tc Kendra 
Thill. 

S 

Debwa was asked i£ there ware no initials on s card what was dons. Shs said the card 

9 was pulled out. She was told that there were a large number of cards submitted to 

King County with no initials. She then said she remembered at the end she noticed a 
1C large number without initials. 

11 Debwa then vcluntsered that Mitchell would collect cards frem workers and bring them 
in at the end of the day. She said she thought people were sharing cards. When asked 

12 to explain she said that she thought they were dividing up cards and then putting 

their initials on them. Debwa would not elaborate, so she was askad if she meant that 

15 she believed that cards were filled out somewhere, using a phone book for exampls, by 
workers and then divided up later Sc each v;orksr had corrplotcd cards to turn in. She 

14 said that is what she thought. 

15 She then said that one day Mitchell cair.e in with a large stack of un-initiaied cards. 
Then, suddenly, they would have initials. She thinks this was done to meet the ACORU 

15 quota. Again, Debv/a avoided saying that they were fraudulent, although it v;as clear 
that is whal. she was implying. 

17 

Debwa was asked again to elaborate. She said, "I think towards tlie end they were 

18 getting names out of the phonebook." She said she started recognizing duplicates, bad 
driver license numbars and Social Security Numbers (although, it is unknown haw she 

IS could tell if a Social Security Number was wrong}. Debwa was asked if she documented 
those problems. She said she documented them by dividing the cards into piles, as 

20 described above. 

21 Debwa was then asked if at the end she got overwhelmed with the large number of cards, 
and that, combined with the pressures put on by ACORR, led her to ignore obvious 

22 fraudulent activity. She said yes. She also nodded her head when asked if she did a 
termination notice on the workers at the end to cover hersalf. 

23 

Debwa then said that she sent in the large number of un-initiaied cards to King County 

24 because she didn't know what to do with tliem. 

25 
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SDPA Hoi>bs then showed Cebwa the QC batch reports that showed no indication ci 
verification ctiis being made. Debwa muirhled and said something like her fnll name 
was net on those forms. It was obvious that this was one of the things that happened 
at the end when things were falling apart . 

Debwa said that she would be happy to look at the un-initialed cards sent to King 
County, stating that she would probably be able to recognize the handwriting. 


Debwa then said she thought Kitchell filled out a large number of cards getting names 
from Phonebooks, and that he then divided them amorg the workers. 

Debwa mentioned that .^CORK flew Mitchell to Michigan at one point to assist with 
operations there. 


8 She then stated clearly that she believed at the end that employees, coordinated by 
Kitchell, v/ere using Phonebooks to fill out the cards. She said that this occurred 

9 mostly the last two weeks, and it was prompted by pressure fromACCRH. 


iO 


11 

12 

13 

14 

15 


Debwa was asked co name the suspects. .5hs gave the following names; Mitchell, Olson, 
Woods, Johnson and Ihill. 

Debwa was asked if she communicated explicitly to ACORK that there were problems. She 
said she told Stephanie Moore that cards were not filled out right. She said that 
Koore told her to just fill out her paperwork. 

June 26, 2007 

SDPA riebbs and I met Drianr.a Debwa at the us Attorney’s office/racema for an 
interview. Ws used a conference room in that office for the interview. Debwa 
previously agreed to the meeting and shewed up on her own. 


16 


The following is what Debwa told us in response to our questions: 


17 

13 


(As a r.otc, Debw® was very defensive during the entire interview. Also, she was very 
evasive a.ud it was necessary to ask questions several times in order to get an answer. 
If there was an answer to a cussticn, if at all, it was an evasive answer.) 


Debwa started off by saying that ACCRN was not sending sr-ough money to the Tacoma 
office, and that's why the cards were sent late to King County Elections. She said 
she did what shs had to do. 


21 

22 

23 

24 


When it was pointed out that at least 900 cards did not have initials, Debwa said that 
it was chc crew leader's job to ensure that all cards were initialed. She said that 
Clifton Mitchell and Ryan Olson were crew leaders. Debwa said she didn't notice that 
the cards didn't have initials. 

Debwa -was shown an "election official verification sheet" by SDPA Hobbs. The copy he 
showed her appeared to have been filled out by her. Debwa looked at the form for 
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1 aiiout a minute and started vrriting notes on e notepad she brought. I looked and it 
appeared that she was doing rnath. She said she didn't understand "he numbers on the 

2 form that she filled out. She then said, after more notes on her notepad, that they 
numbors were averages. 

3 

Debwa was obviously nervous and uncomfortable at this time. She shifted in her chair 

4 ccntinuously and wouldn't look at us. 

5 She then admitted that the n-uinhers should reflect the exact number of cards that come 
in each day, not averages. 

6 

SDPA Hobbs told Debwa that the form vras a copy of the one she turned into King County. 

7 Debwa then spent, .several minutes denying this, -Saying the form was on© sent to Pierce 
County. She again started doing math in her notebook. She again stated that the 

8 numbers on each line, which were the sa.nie, were an average of the total listed on 
another line. 

9 

Debwa then said she didn't submit 180D cards to King County. She said all she did was 

10 brought a box to King County. She said that Mitchell and Olson put everything in the 
box. 

11 

SDPA Hobbs then asked Debwa why the form said that there 50 suspect applications. She 

12 explained that those were suspect because the names and phone numbers didn't match. 

She then said she didn't know what happened, and she lowered, her head and looked at 

13 the floor. 

14 SDPA Hobbs told Debwa that all 1800 cards submitted by her to King County were 
fraudulent. Debwa asked how this could be is she called people and they said they -were 

15 that person. 

16 I told Debwa that was because she didn’t call the people. She then said that she 'was 
dumped on and at the end she had to close the office, pack everything and no one was 

17 doing their jobs so she had ro do it. 

18 Dsbv:a admitted that she bscam.e suspicious that fraudulent cards were being brought in 

when she started writing things up at the end. This is why she wrote-up everyone at 

19 the end 'with termination notices - 

20 Debwa was told that she did the termination notices on the last day the office was 

open, and the employees weren't working anymore anyway. I told her that no one knew 

21 they v;ere fired. Debwa then said it wasn’t her job to fire people. She then said she 

couldn’t fire people if they all disappeared. 

22 

Debwa was asked why she turned in cards that she knew were fraudulent. She said she 
23 told King and Fierce County Election employees that she wouldn't destroy any cards, 
that it v/asn't her job to destroy them. She said she submitted the cards anyway. 

2^ 
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Debv/a was shown that above-ir.entioned Corm again by SDPA Hobbs and asked if she filled 
it out. She said she may have filled it out. 

Debwa th«n said it v/as possible she didn't call all of the people on the cards froTn 
King County. She repeated several times that she may not have called "anyone.” She 
then saidf "No, I guess I didn't." 

Debwa said she knew towards the end what was going on, and that she didn't cal], 
anyone. She again repeatod that over and over that she may not have called anyone. 

Debwa then said she accepts responsibility. She said she made a mistake. 

Dabwa then said she made a lot of calls to people (she was referring to making 
verification calls) from the office. She said she may have made some from her cell 
phone. 

Debwa then said, "Yes. I did iti" She wouldn't clarify what she v;as specifically 
talking about. 

Debwa was asked if she told ACORN that the cards coming in from King County v;ere 
fraudulent. She said she didn't call ACORN because she was afraid of losing her job. 
She said if ACORN would have showed more consideration to her and her crew things 
v.'ould have been different. She said if that happened they wouldn't have dons what 
they did. 

She rhen said, "I'm gonna be honest and say I didn't call anyone in Seattle. I fucked 
up . " 


Debwa said that to’wards the end ZiCCRN put on so much pressure for numbers that she 
bumped up the n'Jinbers. She said she was aware ox v;hat her crew was doing. 

Robert Greene 

JUr.e 1, 2007 

SDPA Hobbs and I went to Robert Greene's mother's residence in Tacoma for the arranged 
TTiseting with Greene. Greene invited us into the backyard fer the interview. 

I began by telling Greene that he was not under arrest, and he s-tid he understood 
this. 


Greeno told us the following in response to questions: 

He said he worked for ACORN. He said the whole crew went to the library in. Seattle. 
He described the new library in downtown. He said they sat in the library and wrote 
names. He said they didn't get any signatures from real people, that they die ir 
themselves . 
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Gieeno said that when he went to get his last check Drlanna told him she didn’t have 
it. Greene said that Cliff, the field manager, told him he'd been to Brianna’s house 
and seen Greene’s check, and he said he’d get it for him. He said that Cliff went to 
get his check but it wasn’t thece. Brianr.a later told Greene that she lost his Check. 
Greene said he went to A.CORN and they gave hirr; his check. 


4 Greene said the crew that went to Seattle besides himself was Cliff, two white guys, a 
white girl and a mixed— race girl. He said that Brianna drove them up and picked them 

5 up on at least one occasion. 


6 Greene said it was Cliff's idea to make the fraud cards. Greene said it was easy to 
sign people up in Tacoma because he'd lived there all his life and new people. He 

7 said he went to the hilltop area. 

8 Grsena said he went to Seattle only a couple of times. 


9 

10 

11 

12 


Greens said he initialed his cards "R.” SDPA Hobbs showed him a form with an "R" and 
Greene confirmed it was his initial. 

Grsena said that all the cards in Seattle were fraudulent. He did say that he walked 
up to 3 church on Ffadlson where they were handing out food and while there hs got one 
or two homeless people to sign cards fer him, be he said they were probably fraudulent 
also. 


13 

14 

15 

16 


Greens said when the crew set in the library they made up names for the cards, or they 
used phone books and newspapers. He said they then signed the cards themselves. He 
said the w'hole crew helped him, and he said he didn't like sitting in the library. He 
said it w’as hard work making up all of those cards. 

Grecjne said that Cliff and Brianna Cold the crew that they needed to get mo.re cards 
and that they put pressure on then. 


17 

18 

19 

20 
21 


“ showed Greene pictures of Tina Johnson, Kendra Thill, Ryan Olson, Clifton Mitchell 
and Brianr.a Debwa. Hs positively identified all of thein as the people he worked with 
at .A.C0RN and the people he made up the cards with, with the exception of bebwa. I did 
not have a picture of Jaysen Woods. 

Tina Johnson Interviews 

May 10, 2007 

SDPA Hobbs and I next went to Tina Johnson's residence, located at 1414 S K ST in 
racoma. 


22 

23 

24 


We knocked on the door and it was answered by a woman who identified herself as Tina’s 
mom. SDPA Hobbs and I identified ourselves and asked to speak to Tina Johnson. 

Johnson met us on the front porch. Her mother was present when wo talked to her. 
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SDPA Hobbs went to tbs car and brought bac3c some paperwork. He showed to Johnson 
photocopies of voter registration, application? with Lni.tials she identified as her 
own. She also identified initials belonging to Jayson Woods. 


3 


5 

6 


At the beginning of our conversation Johnson denied any wrong-doing. She said that 
she wrote down what she saw on a parson's ID. She said she actually ccirplotcd the 
applications on several occasions, but that the person who was registering to vote 
would sign the application. 

When confronted again, Johnson said, "At most, I maybe made up a few." She said she 
used a Phonebook or the nev/spapsr to get names for the applications she made up. 


7 SD!?A Hobbs showed Johnson examples of signatures on the forged forms, and Johnson 
agreed that she had signed those signatures, even going so far as to point out that 
g the v;ay she writes a "T" is unig-JS* 


1C 


When asked, Johnson said that Jayson T^cods did the same thing, but that she didn't 
know how many he made up. 


11 

12 

13 

14 


When asked whose idea it was, she said that Cliftcn Mitchell told her and Woods to 
make up the narae.? for the applications. He told then to look, in Phonebooks and 
newspapers, and he told them to make up ID numbers and Social Security Nuiabers. 

Johnson said that Mitchell would often sit in the library and make up voter 
registration applications. She said he used the library's phone books and newspapers. 
She said seme times ha just made them up out of his head, and she said she did that 
I sometimes, tco. She also saw Woods do this. 


15 

16 

17 

18 

19 

20 
21 


-Johnson, went confronted further, admitted that she made up most of the applications 
she submitted. 

I showed Johnson DDL pictures of other suspects (minus the names) , and she identified 
the following persons: Debwa, Mitchell, and Byen Olson. She said she thought Olson 
was making up applications, but d.id not see him doing .it. 

Johnson agreed to meet with SDPA Hebbs again at s later date. 

May 22, 2007 

Johnson provided a detailed tape recorded interview on this date. The interview is a 
repeat of the above interview, but in ir.ore detail. A transcript is attached to the 
case file. 


22 


23 

24 


Jtaly 24, 2007 

Called Tina Johnson. She told me the following in response to my questions: 

Tina Johnson said that some of the card she did in Tacoma, towards the end, were 
fraudulent, but she did not remember how many. She said Clifton Mitchell tcld her and 
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X Jayson Woods to use ttve homeless shelt.sz' address to -make up cards. She said she 

scfmetiinos sat at horns with. Woods and, mnde up the cards. She said that this is v?hen 

2 the whole things started with making up cards, and she said that Mitchell got her and 
Woods started by showing them how. 

3 

4 Clifton Nitchell interviews 

June 4, 2007 

5 SDpA Hobbs and X went to Pierce County Jail and. interviewed Mitchelj. .in a visiting 
room. We were separated by a glass partition. 

6 

I began by advising Mitchell of his legal rights Crom a department-issued card. Ke 

7 said that ho understood his rights. I asked if he wanted to waive them and talk to 
us. He said he'd listen to what he had to say. 

8 

SDPA. Hobbs explained the case. 

9 

Mitchell said, "Can I talk to an attorney first, I’n scared?" 

10 

However, Mitchell continued on irrauediately after this, saying the following unprompted 

11 by any questioning. 

12 "I've changed my life dramatically. I'm wox)d.ng at WesLmarl: now making cabinets. i 

I’ve been there one year, i was wrong. I'm gonna accept the consequences, I'm a man. ' 

13 I did something to keep my job. If quality control would have done her job..." 

14 We explained to Mitchell that he would have to decide if he wanted to talk to us, srd 
to call if hs wanted to make a statemont. I gave him my contact information. 

15 

Mitchel.l was concerned about how much jail time he would do, saying that he had a 

16 really bad criminal history. SDPA Hobbs said he didn’t know. 

17 We endsd the interview. 

18 June 5, 2007 

SDPA Hobbs and I interviewed Mitchell at the Pierce County Jail. I advised Kitche.l.l of 

19 his legal rights from a department form. He said (and later signed) that he 
understood his rights, and he said (and later signed) that he wished to waive his 

20 rights. 

21 Mitchell then gave a verbal statament, and I w.T:Oiie down what he said. In suinnary, ha 
admitted, that when ho and the other ACORN employees went to Seattle they went to the 

22 library and sat as a group and made up voter registration forms. He said they used 

phone books, newspaper or just made up the infornation they put onto the forms. He 

23 admitted, that all the forms that came from Seattle were fraudulent, but hg said there 

may be just a few legitimate ones. He r.aned the people that went with him to Seattle, 

24 and also identified them by the photos I showed to him [with the exception of giving a 
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photo ID of Jayson Woods because 1 did not have a photo of him) . He named the 
following people: Tina Johnson, Jayson Woods, Ryan 03, son, Robert Greene and Kendra 
Thill. He also identified Latch and Debwa from photos, confiming that they are 
poople he worked with/for. 

See Mitchell's statement for further detail. S- 

After I finished writing the statement, I read it back tc Mitchell and he agreed with 
its contents. .A jail guard v;as summoned and the statement and a pen were passed to 
Mitchell. He signed the rights form and the statement. 

Mitchell was shovci a copy of one of the voter registration forms with the initials 
”C3M." He identified those initials as his. He was asked who completed, the forms 
with no initials and he said he didn't know. He was asked who the initial "R" belongs 
to. He thought maybe it belonged to Ryan Olsen, but he was not sure. He was asked 
about "RG" and he thought those were Robert Greens 's initials. 

R yan Olson Interview 

June Z8, 2007 

Received ca.1.1 back from Ryan Olson. He said he in California, staying at a friend's 
house. He gave me the following address: 218 Walnut ST: Needle, CA. He w'ould only 
tell ir.e that his friend's name Is Matt. 

I received the call on my cell phene, but I was in. SDPA Hobbs' office. I told Olson 
that I would call him right back. I then called him from SDPA Hobbs' phone, and we 
conducted an interview on speaker phone. 5?DA Hobbs was present when I rntsrvicwcd 
Olson. Olson told us the following in resoonse to questions: 

He was hired by ACORN in June or July 2006. He was in downtown Tacoma at the time and 
one of the ACORN workers got him the job. Olson said he was interviewed and hired by 
Anita Latch. 

Olson said he was trained by Clifton Mitchell. The training consisted of Mitchell 
showing him how to get people to register to vote. He said he worked in Pierce County 
and solicited Cards where he was told, to go. He gave some examples: transit centers, 
vcalfare offices and malls. 

Oisor. said he worked with Mitchell, Brianna Debwa, Jaysor. Woods, Tina Johnson, Kendra 
I Thill and Robert Greene. [As a note, Olson didn't always knov; the last names of these 
' individuals, but when I said the last names he would recall tho.ve to be correct). 

Olson said that he remembered seeing Kendra Thill around, but he never worked directly 
I with her. 

I when Dlson went to King County he went with Mitchell, Greene, Woods and Johnson. He 
thinks they went to King County three to four times. He said they traveled by bus, 

; out confirmed that Debwa may have driven them there once, and picket them up et least 
la few times. 
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1 Olson said ho and the other workers were told by Debwa atd Mitchell to do whatever is 

necessary to get cards. | 

2 

Olson said that he was supposed to be a team leader, but that: IL never happened. lie 

3 said he was nevor given a raise. 

Olson said Mitcnell trained him how to geL cards, and Mitchell planned which areas 

4 they would go co get the cards. 

5 Olson said that everything started going downhill. He said they were told that the 
ofxice may be closed because the workers were not getting enough cards- They were 

6 maybe three weeks to a month before closing dovm the office. 

7 Olson said Debwa said t.hing.s like gat a felon ragistered to vote, do what you have to 
do. 

8 

Olson said he didn't verify cards at the end of shift. He said that was Debwa's job. 

9 

Olson said that they put their initials on the cards at the end of shift, usually wasn 

10 they got back to the office. • Sometimes Debwa would tell thorn not to worry about i 

initialing ths cards if there was not enough time left in th? shift. I 

11 ! 
He said somstimas there would be a pile of coinplated cards with no initials in the 

12 office at the end of shift, and Debwa would tell the workers to take some of the cards I 

arid put their initials on then. I 

13 ■ 
Olson was asked and confirmed that ths initials he used on the cards v/ete "710." 

14 

Olson said the workers v;ere told their daily quota was lf3"20 cards. 

15 I 

Olson was asked and than admitted that they all sat in the library together on some 

16 occasions and used Phonebooks oi a baby-naiTie^book to make up names to put on the 
cards. They would pick a first name on one page and then pick a last name cn anothar 

17 page. They would pick an address from a phonebook page, but not associated with any 
part of a name, and they would do the same with phono numbers. They would make up 

18 dates of birth and Social Security ^•jmhers. 

19 Olson said they wotrld often sit at a table in the l,ib“ary together. They would often 
put the cards they completed into a pile in the middle and pick out cards to initial 

2 0 and sign. Olson said he v/as often handed cards and told those were his cards for ths 
day. 

21 

Olsen said they did this because their jobs were in jeopardy. He said he made up soma 

22 cards, but would not be more specific. Ho said he forged signatures on some cards, 
but again would not be more specific. 

23 

Olscn said he didn't feel comfcrtabls about doing this. 

24 

25 
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He said that Mitch-sll said don't votry about it, and he also kind of said not to say 
anytTlng about what they were doing. Mitchell told them no one would figure it oat. 

Olson said thsir jobs ended when the time period for registering voters was uo. He 
didn’t have any idea he was fired. 

Olson said they never registered anyone to vote, they made the cards up. He said they 
never went to any shelters. 

Olson said that they didn't initial the cards while they were at the library. They 
did it at the end of the shift. 

Clifton Mitchell Interview 

July 7, 2007 

I went to the Pierce county Jail for a follow-up interview with Clifton ilitchell. 

We met in a face-to-face interview room. When I stepped into the room I read Mitchell 
his legal rights frem a department fom, l asked if he understood his rights and he 
said, "Yes, yes." When I started reading them he said them from memory as I went. I 
then asked if he wanted' to waive them and talk, to me. He said, "Sure.*' 

1 asked Mitche.U. about the homeless shelters. Mitchell said they never wenL to the 
shelters in King County. He said they just used the shelter addresses for the cards. 
He said he got the addresses by asking hcir.exess people. He said semetiroes Lhey would 
tell him. the shelter phone numbers. 

Mitchell admitted that when he and the others sat in the library they would trade 
cards after filling them out so someone else could do the signature. 

Mitchell then said to arraign him and he'd pload guilty. He said he just wanted to 
put this behind him. He said he'd testify if we wanted him to. 

I asked Mitchell abcut v;her. they initialed the cards. He said sometimes they would 
initial them as they went, and sometimes they didn't. 

I asked him why there were so many cards with no initials; He said he didn't remember 
any that weren't initialed. He said it was Debwa's jcb to make 5i;re cards had 
initials . 

Mitchell Lhen said that if they didn't get a certain amount of cards per day they 
would be fired. He said hs had to call Stephanie [Moore] every night and give her 
niuinbers [of cards for the dsy] . 

Mitchell sa-id they womc work together and throw the cards Logei-.her and then grab some 
from the pile and put their initials on their;. 
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He said he didn’t understand why there would be a lot of cards with no initials 
because they all wanted credit for cards. He reiterated that if they didn't keep up 
their numbers they would be fired. 

I asked Mitchell about Debwa's knowledge about what was going on. He said she didn't 
know. Mitchell said he never told Debwa, nor did he tell Moore, what they wore doing. 

Jgyson Woods Interview 

July 13, 2007 

X traveled to the area around Coluubia Maryland, in Howard County, -and interviewed 
Jayson Woods in a rental car in the parking let outside of his workplace after he 
finished working. 

Woods agreed to a tape recorded interview. A transcript in attached to the case file. 
The following is a suirmary. 

Woods came out to my oar a little before 1600 hours. He got in the passenger seat. I 
showed him my identification to confirm who I was. I explained that he was not under 
arrest. I expiained that 1 did not have arrest powers in Maryland. I explained that 
he could get out of the car at anytime. Woods said he understood all of this. He 
said he wanted to talk to me. 

I asked Woods if I could tape record our conversation. He said it was fine. I then 
started a tape and taped our conversation. 

In surmary. Woods said that he worked for .^COHN in 2006. He said that he worked w'ith 
Tina Johnson (his girlfriend/ fiancee st the time), Brianna Cebwa, Clifton Mitchell, 
Ryan Olson, Kendra Ihill and Robert Greene. He identified these people’s photos 
(which I shewed him), but he did not always ioiow their names, and he did not 
necessarily work with all of them but did recogniaed thsia. 

Woods explained how he was hired and trained. 

Woods said that in Pierce County MitcheJl took him to a homeless shelter and told him 
that they could just make up cards and use the sbeitGr address. 

He said this was carried on into King County, whare they used several shelter 
addresses. Woods said that they used the shelter addresses so much that they 
iTicmorizod thorn. Ho said they never wont to any of the shelters. 

Woods then adir.itted that in King County they mads up all of the cards. He said he w£s 
particularly fast at completing cards, explaining why he has such a large number of 
cards attributed to him. 

He said he would often sit at home, smoke marijuana, and fill cut cards. 
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We talked about how we could account foe ^he large nuirber of cards turned In to King 
County with no initials. He said that Mitchell was doing around 200-300 cards per 
day, but he wouldn’t pat his initials on most of them. He said he didn't initial all 
of the cards he did because lie didn't want to get caught. (Jayson implied that 
Mitchell knew that if he turned in such a large amount viith his initials it would be 
obvious the cards were fraudulent) . Jayson said that Mitchell turned in the large 
amounts of un-initialcd cards. He said that the cards were checked in nightly, but 
Mitchell would often check then in. 

Woods said trey went to the Library and used phor.ebcoks to come up with names, phone 
nu.-nbers and addresses. They would make up dates of birth and Social Security numbers. 
He said they would often trade cards to put on the signatures. He said they would 
initial the cards at the library or on tho way homo from Seattle. 


8 j Hoods said that they were told that they were going .to lose their jobs if they didn't 
i get their n-LUuters up. They were told that they could v/ork extra hours, and get paid 

9 j overtime, to get the n'cmber of cards up. 


10 

11 

12 

13 

14 

15 
15 
17 

la 

19 
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J. Kendra Thill 

Kendra Thill has not been located to date. It is believed that she is 
transient in the Tacoma/Pierce County area. Although she has not been 
interviewed, there is a large amount of evidence against her. First, Thill's 
j lull name is Kendra Lyn.n Thill, This name was recorded on documents she 
completed when she was hired by ACORK. She also provided ACORK with a copy of 
her driver license and SSN card. Thill's initials, KLT, appear on numerous 
Cards that were determined to be fraudulent. These Cards were determined to 
be fraudulent in several ways. First, the Cards bearing Thill's initials did 
not pass the VRDB verification process. Second, the handwriting on Cards 
bearing her initials appear to have been made by the same person, and that 
handvTriting appears to be the same handwriting as that found on employrr.ent 
documents completed by Thill. Third, ether suspects named Thill as an ACORN 
employee that participated in the above-described fraudulent activity. 
Suspects also identified Thill from the driver license phoLo shown to them. 

K. Additional Items 

I During the course of my investigation I obtained photos of suspects when 
available. I obtained the photos from DOL. When I interviewed suspects I 
showed them DOL photos of other suspects, without names, and asked those 
suspects to identify' the person pictured. In ail cases the other suspects 
either recognized the person as a co-worker who participated in fraudulent 
activity, or they were able to both recognize and name the person [at a 
rainim'om the person's first name). 

The KCPAO is in the process of challenging 1752 of the 1805 Cards submitted 
j to REALS by ACCRN. This means that an attempt is being made to remove the 
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1762 Cards from the VRDB, The challenge is being made because the above- 
detailed investigation has shown that the Cards are fraudulent and therefore 
should not be on the VRDB- The cost to REALS for their efforts to date, and 
on-going, .Is large and has resulted from Tacoma ACORN office employees. 

The Elections Divrsion of the Fierce County Auditor's Office may conduct 
further investigation into Cards submitted to its office by ACORN, above and 
: beyond the Cards already mentioned above. 


7 j Investigation has shown that the above named Tacoiria ACORN office employees 

engaged in fraudulent activities in both Pierce and King Counties in 

8 violation of RCW 29A. 84 . 130 (1 ) : Providing false Information on £ Voter 
Registration. 

9 

That fraudulent activity is evidenced by the fact that the Cards submitted to 

10 King County and to Pierce County did not pass the VRDB verification process 
described abovg. Further, a portion of the fraudulent Cards bear the initials 

11 of the ACCRN employee who gathered the Card. Those initials have been 
matched to specific employees, and those employees 'with the exception of 

12 Thill, who has not been located) have admitted to their crimes. Moreover, , 
the similarity of handwriting or Cards bearing the same initials appears to 

13 be the same. 

14 In the case of Johnson and Woods, they admitted that in addition to mating 
fraudulent Cards in Kino County, they also admitted to making fraudulent 

13 Cards in Pierce County. 

16 As it pertains to Debwa, evidence has shown that she was aware of the 
fraudulent activity by ether ACORN employees. Debwa received fraudulent 

17 Cards from other employees on a daily basis and was responsible for quality 
control. This entailed verification of the information on the Caros, which 

18 was done by several means, including calling the phone numbers listed on the 
Cards. Documentation completed by Debwa during the timeframe that the 

19 frcudulent Caros were completed shows that she did not make any phone calls 
for the Cards submitted. She admitted that she did not make the calls and 

20 that she knew that the Cards were fraudulent. These actions show Dsbwa's 
comolicity in the actions of the above suspects, vjhich is in vioiation of RCW 

21 29A.84.133 (11 . 
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Dsbwa also identified the document she sutoraitted with the box of cards to 
REALS as a documented that she completed. She admitted that the information 
on the form was not accurate. This form constituted a statement to a public 
official, which is in violation of RCW 9A. 76-175: Ma<irg a False Statement to 
a Public Official. 


Under penalty of perjury under the laws of the State of Washington, 

I certify that the forecoing Ls true and correct. Signed and dated 
3y me this 25th day of July , 2007, at Seattle, King County . Washington. 
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CAUSE NO. 07-C-06048-7 SEA 
CAUSE NO. 07-C-06047-9 SEA 
CAUSE NO. 07-C-06051-7 SEA 
CAUSE NO. 07^C-06049o SEA 
CAUSE NO. 07-C-06046-1 SEA 
CAUSE NO. 07-C-06050-9 SEA 
CAUSE NO. 07-C-06045-2 SEA 


PROSECUTING ATTORNEY CASE SUMMARY AND REQUEST FOR BAIL AND/OR 
CONDITIONS OF RELEASE 


Tlie State incoiporates b}'' reference the Certification for Determination of Probable 
Cause written by Detective Christopher Johnson of the King Count>^ Sheriffs Office under 
incident number 07-120588. 


REQUEST FOR BAIL 


16 

17 

18 

19 

20 


The State requests bail in the amount of S 10.000 for each defendant. 
Signed this '7^ day of July, 2007, 


Stephen P. Hobbs, WSDA #18935 


21 


22 


23 
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Ms. Mitchell. Also, I would like to reference the settlement 
agreement which was actually entered into between King County 
and ACORN 1 year ago today in which ACORN settled with the 
King County Prosecutor’s Office to avoid criminal and civil prosecu- 
tion as an organization and paid a $25,000 settlement. I would also 
ask that that settlement agreement be entered into the official 
record of the commission hearing today. 

Mr. Nadler. Without objection, again. 

[The information referred to follows:] 


SETTLEMENT & COMPLIANCE AGREEMENT 

■jMs SHTTLBMENT & COMPLIANCE AGREEMENT is by and between King 
County, a nnmicipsl coi^oration crganizud underlie laws of the State of Washln^on 
{'IGiig County*) and the Association of Community Organizations for Reform Now 
(“ACORN”), idng County and ACORN are son^ttmes coltectively referr&i to in this 
agreement as the “parties,” 


RECITALS 

WHEREAS, King County has concluded that it may have valid administrative^ 
civil, and raMinnl c^se of actions against ACORN stemming firom ACORN’s actions 
during a voter registration operation m King County during the 2006 election cycle; and 

WHEREAS ACORN denies any liability for such conduct; and 

WHEREAS, the parties wish to resolve this dispute vdtliout litigation and in-a 
mamia^ that proteds the interest of the p\d)lic and ensures tiie future btegrity of the voter 
legisti^ion process, that reimburses KJng County for out-of-pocket expenses associated 
with il3 investigaljon into tliis matter, and that allows ACORN to gather voter 
registratioiis in a cimner consistent with the laws of the State of Washington; and 

WHEREAS> the parties have reached an agreement acceptable to themselves; 

NOW THEREFORE, for good and valuable consideration, the receipt and 
siifBciency of which are hereby acknowledged, the parties agree as follows: 

AGREEMENT 

SPECIHC TERMS: 

(1) Parties: 

a. King County is a municipal corporation organized under the laws of tii.e 
State of Washington. 

b. ACORN Is an Arkansas corporation, based in Louisiana. 

(2) Scope of the Agreement: 

a This agreement applies to any Voter registration operation conducted by 
ACORN that uses paid canvassei^s to gatb^ re^strationa, to any large- 
scale voter registration qjer^on coordinated by ACORN, or to voter 
registration operation for which ACORN is being firancially reimbursed 
at the national level or the funding for which has bcexi coordinated by 
ACORN at the national Jcvei. 

b. Tills agreement does not apfdy to small volunteer effort s by ACORN 
members, such as attending a commmiity event or door knocldng their 
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( 3 ) 


4 

e. 


neighbors, nor to repstralions coUectaJ by ACOKN staff as part of their 
community organizing aolivities. 


This agreemeiit is not triggered sitnpty because there has be® a local- 
level liaaeial contribution towards a voter regtstranon operahon. To the 
extent fends are rased in the Slate ofWashingloii to *« 
Washington chapter of ACOKN forregistratton acUvtties. the loc^ 
Washington chapter will meet with fee county to discuss a^licablc 
procedures to assure that ACORN will be in complumce wife state law, 

This agreement applies wifein King County. Waahingron. unless extended 
by the provisions of the following paragraph. 

If tliis agreement is signed by the Washington Secretary of Stale, or fes 
lawfiil designee, prior to July 27, 2007, to fee agreemrat sMI wly to 
any ACORN voter registration operation conducted within fee Mate ot 

Washington. In this event, the term “county" as used m this agreement 

shall refer to any county in which ACORN is conducting voter registrauon 


Coiii^Usnoc witbState law: 

a, ACORN aacoB to comply with Washington State law, ificlnding bat not 
limited to RCW 29A.S4. 130, at all hiJies durmg any voter registration 


b. 


eperatioa 

ACOKK agrees to submit ait voter rcgisirabon foims within one week 
(seven days) of the voter re^stradon form being completed^ recaved 
by ACOm asrequdicd by RCW 29A.08.1 15. If ACO^ fells to comply 
wife this requiretnent, absent a force raajoure or impossibility of 
.performance, it agrees to pay a $250 penaltyper late registration, up to a 
maximum nfSl .000 tier late submissitm. 


If ACORN does not submit registrations within a week of fee registration 
being gathered, ACORN agrees to stop gathering applications at fee local 
office until ACORN has sent a national staff person to the local office and 
retrained the local office on submission procedure.^. 


d. Failure by ACORN to subnut a registration, witto one week of its being 
eompleted will not penalize fee registialion applicant, assuming the 
registration is not ftaudulent. 

e. If ACORN submits voter registrations after the deafeine for submission of 
resstrations (30 days before any special, primary, or.general election), as 
set ferth in RCW 29A.0S.140, the rogishations will not be processed 
before the next election and ACORN agrees not to challenge fee county or 
slate decidon to not add fee relation ^hcants 10 fee election roll for 
the next election. 
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(4) Mauagranent issues: 

a. ACORM a|rees that any local voter regjsttBtion operation will be 
supervised by a single, salaried jndiyidnal (s "responsible organizer”) who 
is ultimately nsponsibls for file voter registration opersfion. 

b. ACORN may hire a separate quafity control officer or combine those 
duties into the duties of there^ronsible organizer’s position, at its 
discretion. The quality control officer shall be specifically responsible Ibr 
ensuring eoinpliance with ACOSN’s internal quality control procedures 
and Cite terms of tMs agreement. 

c. ACORN agrees that ACORN national management will review on at least 
a weeWy basis all quality Boatrol forms conqrletsd by its local voter 
regsttation operation. ACORN will mtentaia a list of the individuals 
responsible for conducting this national level review and will implement a 
procedure by which the fiat of the national-level review can be conSmicd. 

d. ACORN agrees to talte immediate steps to address any firilur e to comply 
with ACORN'S own internal quality control process or the temis Of fltis 
agreement. 

e. ACORN agrees that ACORN national managernent will notify the Comity 
Prosecutor and County Eleotiona immediately tqioij a detemtinatioa that 
theta is a systemic quality control problem, a fhilure to follow ACORN’S 
own quality control procaiures, ora violation of the terms of this 
agreement, 

f ACORN agrees to immediately notify the County Prosecutor and County 
Elections if any ACORN employee is fired tor submitting a fraudulent or 
suspieious registration. 

(5) Traimng: 

a. Ail ACORN political organizers and qualily control officers shall receive 
traimng, consistent with ACORN’s national quality control process and 
including the requirements of this agreement, at the national level. 

b. ACORN shall prepare a training video as to proper voter registration 
procedures to be tiiown to all canvassers prior to their employment. This 
video must be delivered by ACORN to the Washingtou Secretary of State 
for approval at least 45 days prior to its first use. This video does not and 
should not preclude appropriate live training of canvassers on rm ongoing 
basis by ACORN staff. 

c. ACORN agrees to intbmr ail canvassers about the potential crinuttat 
consequences tor subniittinglraodulentittgistratioiis. All canvassera shall 
sign a written acloiowledgnient of these potential criminal consequences 
in file presence of either a political oi^oiizer or quality control officer, 
who shall also si gn die document. 
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(6) Quality control issues: 

ACORN will main^n a list of canvassera that sets forth the initials the 
canvasser will place on each lustration card that he or she obtains. 

These initials to be distinguishable fiora employee to etnpioyee, 

b. ACORN agrees diat on each voter regi^iafion the canvasser who obtained 
the registration will place or h®r irritials in uppe^ right comer of the 
registration form. 

c. ACORN agrees to careate aprocedore witereby the quality con^l officer, 
re^onsible organizer or r^Jonsible organlzer^s (fcsi^ee, certifies, under 
penalty of perjury, that all registrations in a given batch were received 
firom the employee initialing the registration. 

d. Snbnussion of a voter registration form without the canvasser initials will 
inciH' a S250 penalty per registration fiwm. However, this penalty shall iK>t 
apply if ACORN* submits rcgistiMkffis without initials in a clearly 
segregated batch accompanied by a letter setting forth the reason why the 
registrations lack canvasser initials and the steps ACORN will take to 
address this deficiency. 

e. A regjatration form lacking an initial will still be processed by tiie coimly 
in accordance with state law. 

f. ACORN agrees to encourage all individuals completing a voter 
registratioii form to date the form. If no date is given, the canvasser will 
write the date the registration was obtained in the top right comer of the 
voter registration form. 

(7) Suspect registrations: 

a. ACORN will prepare a revised “election official verification sheet” for 
approval by King Comity, This sheet, in addition to tiie existing 
information, shaU allow ACORN to indicate with specificity whidi 
regislratious have been deemed “suspect” (potentially fiaudulent) after 
ACORN review. 

b. acorn agrees to create a new “suspect registration cover sheet” for 
suspect registrations that allows ACORN to set forth tlte basis for 
designating the registration as “su^ect” 

c. ACOIW^ agrees to segregate all “siispecT registrations upon their 
submissiosi to the coun^ and to complete the new suspect re^stration 
cover sht^t for each suspect registration, 

d. Hie revised “election official v^fication sheet” and new “suspect 
registration cover sheet” are to be prepared by ACORN and suhinitied for 
review and approval to King County by August 31, 2D07, These forms are 
to be approved by King County prior to ACORN initiating a acw' voter 
registration operation. 
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(6) Quality conlroi issues: 

a. ACORN will maintain a HsS of canyassers tliat sets forth the iniB^s the 
canvasser will place on each rcgish^on card d^E he or she obtains. 

These initials to be distinguishable tirom employee to employee* 

b. ACORN agrees tiiat on eac^ voter registratioti the canvasser who obtained 
the registration will place his or her initials in upper right comer of the 
registration form. 

c. ACOltK agrees to creme aixocedure whereby flie quality control officer, 
re^onsihle oi^airizer or respons&le orgamzer’s designee, certiiies, under 
penalty of perjury, that all registrations in a given hatch were received 
from the employee initialing flie lustration. 

d. Submission of a voter registratioD form without ihe canvasser initials will 
ineur a S250 pen^ty per registration form. However, tlus penalty shall not 
apply if ACORN' submits registrations without initials in a clearly 
segregated batch accompamed by a letter setting forth therein why the 
regislrations lack canvasser initials and the steps ACORN will take to 
^dressthis deficient^. 

e. A registration forin lacking an initial will still be processed by the comity 
in accordance wth stale law. 

f. ACORN agrees to encour^e all irriividuals complying a voter 
registration form to date the fmm. If no dale is given, the canvasser will 
write the date the registration was obtained in the top right comer of the 
voter registration form. 

(7) Suspect registrations: 

a. ACORN will prepare a revised “election official verification sheet*’ for 
approval by .^ag County. This sheet, in addition to ihe existing 
mformatioo, shall allow ACORN to indicate with specificity which 
registrations have been deemed “suspect” (potentially fraudulent) after 
ACORN renew. 

b. ACORN agrees to create n new “suspect registration cover sheet*’ for 
su^ect registrations that allows ACORN to set forth the basis for 
dcsignatijig the registration as “suspect ” 

c. ACORN agrees to segregate dl “suspect" registrations upon their 
submission to the county at^ to ooTOplete the new suspect registration 
cover sheet for each suspect registration. 

d. The revised “election official veriScalion sheef ’ and new “suspect 
registration cover sheet” are to be pr^ared by ACORN and submitted for 
reviBw and approval to King County by August 3 1 , 2007. These forms are 
to bs approved by King Coimty prior to ACORN initiating a new voter 
registration operation. 
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B. Wlien delivering regisiratioBB to the county, ACORN shall mclude two 
copies of the "dectioji ofScial verification sheet.” The county will date 
stamp both sheets xipoa receipt and retuni dne copy to ACORN. 

f. The procedures described in this section shall be set forth in ACORN's 
intenial haioing document 

(8) County and state oveisight; 

a. Prior to commencing any voter registration operation in a given county, 
ACORN agrees to send to the county prosaiuting attorney one copy of its 
voter registration gadily control manual and all associated quality control 
forms, one copy of any agreements it has with other entities Uiat relate to 
the basis of payments for the voter rcgistralion operation, and the names 
and contact in&nnation for the local ACORN responsible organizer, local 
quality control representative, and nmional ACORN Contact person. 

b. ACORN agrees to allow the county prosecuting attorney or the state 
attorney general to review all ACORN’s quality control documents (that 
are not protected by the aUomey-client privilege Or other legal privilege) 
and any agreements or internal documents relating to the basis of 
payments for a voter registraticn opaation, in their entirety, at any time 
after appropriate notice and in the presence of legal counsel for AGORN 
{or other agreed ACORN ngrresentalive). This provision applies both to 
ACORN’s national involvement in voter registration operations and 
ACORN’S local voter regisiration operations in Washington State. 

c. ACORN will designate one national conlaet person as its representative 
for communications conceming this agreement. At its discretion, the 
county may notify thi s individual of any breaches of this agreement. 

Upon such notice, ACORN will cease operation of its voter registration 
operation until an ACORN national representative lias visited the local 
operation to review training procedures (this requirement may be waived 
with the agreement of the county). 

(9) ACORN crmunal liabiii^; 

a. ACORN apees that submission of registrations that have been 
fraudulently coilscied by an ACORN employee and not reviewed pursuant 
to the quality control procedures, or wiltMly turning in fiaudulent cards, 
may constilute grounds for criminal prosecution of ACORN as a corporate 
entity unless such cards have been segregated by ACORN pursuant to tlie 
requirements of section? of this agreement. 

b. ACORN agrees that violation of the terms of this a^em ent may be used 
as evidence in the State of Washington in fotme criminal prosecutions 
against ACORN employees, ACORN niatiitgemenl, or ACORN as a 
corporate entity. 

e. Minor violations or a violadan of a specific term of this agreement alone 
cannot be used as the sole baris of a future criminal prosecution against 
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ACORN employees, ACORN maiagement or ACORN as a corpotate 
errfity. 

(10) Penalties: 

a. If ACORN violates any term of Ihis agreement, it agrees to pay a penalty 
according to the following »bedu]e: 

i Violation reported by ACORN within 14 days of commission = 
no penalty. 

ii. VioiatioT! r^orted by ACORN within 30 days of commission - 
$250 per violation. 

iii. Violation reported by ACORN afler 30 days of commission or 
brought to ACORN'S attention by the cowity after 30 days of 
commission = $1,000 pw- violation. 

b. A ^ecific penalty provision oontdned within the body of this agreement 
supersedes the pemilties in this section. ACORN may bo penalized under 
this agreement only once pa* violation. 

c. All ponnldes are to be paid to the coiin^ in which the voter registmtion 
Rum triggering die violation was eith« obtained or submitted. 

d. The penalty terms of this agreement do not preclude the coonty from 
pursuing a civil or crinuDal claim against ACORN. 

(11) Dur^ion of Agreement: 

a. This agreement shall remam in e^ect until December 31,201 2 . 

(12) ACORN financial responsibility: 

a. ACORN agrees to reimburse King County & 3 t costs associated with its 
investigation into ACORN's 2006 registration operations in the amount of 
$25,000. This aniQUiit to be paid to the King County Department of 
Records, Blcctions & Licensing Services by August 10, 2007. 

agreement not to sue and dispute RESOLUTION; 

1 . Upon signing this agroement. King County, agrees that it wdll not pursue any 
administrative, civil, or criroinal remedies against ACORN stemming from its 
activity in King County during the 2006 election cycle. 

2. Notlung in this agreement shall be coiuftrued to Smit King County or the State of 
Washin^n’s right to pursue any future violations of state crimiiusi laws. 

Likewi se, nothing in tWs agreemeut shall be construed to limit the tight of the 
United States to pursue future violations of fed^i criminal laws dealing with 
fraud or the submission of materially false voter n^strations. 

3. If there is a dispute regarding this agreanenl, the parties agree to use their best 
efforts to resolve it dir«:f]y and/or through their attoriKys, If tliey are unable to 
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revive s dispote, alher party may bring an acrion in King Cg^ty Siipmot Court 
to enfcrrs their respective rights, and fl® piev|ulmg party shall be entifled to 
recover Its reasonable attorneys’ fees and all litigation citpenscs. 


NOTICES: 


1 . 


All notices required or permitted licretinder ^all be in writing, 

(i) delivered in petsort or by private messenger or ovcmieht comer service '^ae 
Ividenee of delivery is obtained, (ii) sent by eertiflodminl, posmse prepaid, with 

. . . /JU\ /ii«af\atfihed^ 1>V facMttUlC tTflUSUUSSlOn 


to the parties as follows; 


•m KING COUOTV: 

SHEBEII. HOFF, Director 

King County Records, Elections and Licensing , 

King County Aritninistration B oilding 
500 Fourth Avenue. Room 553 
Seattle, WA 98104-2337 
Facsimile; (20fi) 296-OlOS 

With Copy To; 

Stephen Hobbs 

Senior Deputy Proseoitling Attorneys - Civil Division 
W400 King County Courthouse 
Seattle, WA 98104-2312 
Facamile: (205) 296-0191 


TO ACORN : 

Washington ACORN 
134 SW 153Td St 
Suite D 

B Utica, WA 98165 


Brian Melior 

Senior Counsel for ACORN 
196 Adams Street 
Doicbester, hlA 02122 


Steve Bachman 
acorn Genera! Counsel 
51420 Hunters Crossing Ct. 
Granger IN 46530 
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Legal OqHoiment 
o/oAC»RK 
1024 Elysiaa Fields Ave 
New Orleans, lA 701 17 

With CoBY To: , 

John Wolfe 
701 5'“ Avenue 
Suite 6110 
Seattle, WA 98104 
Facsimile (206) 447-,9374 

2. Such notice shaU be efetive (a) if given by fiicsiinile, when dispatched if sent 
before 5:00 p.m. Paeijic Time on a business day or. if not, then the first business 
day after sent; (b) if given by mail, three days after mailing and (c) if given by 
any other means, when actually received at the address indicated above. Any 
party may change its address or facstmile number for notices by giving notice of 
snob change in the manner provided for giving notices, provided Chat the new 
location must be accessible via facsinule and within lie United Stales and 
accessible to the general public during normal business hours. 


GENERAL TERMS: 

1 , Interpretive. This agreement constitutes the entire agreement and understandiag 
among the parties, and r^laces and supersedes all prior oral or written agreement 
and understandings. 

2. Venue and Governing Law. Venue for all disputes arising under or connected 
with this agreement shall be in the Superior Court for King County. This 
agreement shall be governed by and interpreted in accordance with Washington 
law. 


3. Negotiated Agi^eemenl. The parlies herdry acknowledge that this agreement has 
been reached as a leaull of arras length negotiations with each party represented 
by counsel. No presumption shall arise as aresult of one party or the other having 
drafted all or any portion of this Agreement. 

4. Counterpans. This agreeraent may be executed by the parties in counterparts, 
each of which, when executed shall be deemed an original instrument and binding 
agaiiist the party signing thereon. 

5. Severability, If any section, sentence, clause, or portion of this agreement is 
declared unlawful or uncoiustitatioDal for any reason, the remainder of this 
agreement shall continue in fiiH force and effect 
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6. AutkoHiy. Each party represents and WMtapJs to the olhws lhat the Individuals 
signing below have toll power, authority asid legal right to execute and deliver 
this Agreement and thereby to legally bind tbs party on wiwse behalf such peraoa 

signed. 

7. Binding EJfecS; AssignabiiUy. This agreement shall bind and inure to the benefit 
of the parties and their respective receivers, Crustoes, insurers, successois, 
subrogees, transferees and assigns. 

S. Elective Date. This agreemeiitshail become effective os of the dale it is MIy ^ 

executed below. 


KING COUNl'Y, a Wasbingtou innnidpal corporation 



King County Executive 


DATE: ZOd? 



AssociatioR of CocRinunity OrgatUzadous for Reform Now 


DATB;. 


Pursuant to paragraph 2.cl, tliis agreemenl becomes effective tluoughoiit the Stale of 
Washington if it is si^ed by the Washington Secretary of State, or his lawftil designee, 
by July 27. 2007. 


DATE:. 



Washington Secretary of State 
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Reviewed and Approved as to Form: 

DATE:^ _ 
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Ms. Mitchell. Thank you. 

acorn’s efforts to register voters have been scandal-prone else- 
where. 

In Saint Louis, Missouri officials found that, in 2006, over 1,000 
addresses listed on its registrations didn’t exist. Federal authorities 
indicted eight of ACORN’s local workers. One of the eight pleaded 
guilty last month. 

Mr. Chairman, I would like to ask that those court documents be 
entered into the official record of this Committee hearing. 

Mr. Nadler. Without objection, all court documents that you 
wish entered into the record will be. You don’t have to ask each 
time. 

[The information referred to is available in the Appendix.] 

Ms. Mitchell. Thank you, I appreciate that. 

ACORN has been implicated in similar voter fraud schemes not 
only in Washington and Missouri but also in Ohio and 12 other 
States. 

The Wall Street Journal noted, “in Ohio, in 2004, a worker for 
one affiliate of ACORN was given crack cocaine in exchange for 
fraudulent registrations that included underaged voters, dead vot- 
ers, and pillars of the community named Mary Poppins, Dick Tracy 
and Jive Turkey. During a Congressional hearing in Ohio in the 
aftermath of the 2004 election, officials from several counties in the 
State explained ACORN’s practice of dumping thousands of reg- 
istration forms in their lap on the last day when registration had 
closed, when the registration was closing, even though the forms 
had been collected months earlier.” 

And I will note that, in the settlement agreement between King 
County and ACORN in the State of Washington, the settlement 
agreement specifically requires ACORN to submit its voter reg- 
istrations within 7 days after having gotten them, rather than 
waiting until the very end. 

In March of this year, Philadelphia election officials accused 
ACORN of filing fraudulent voter registrations in advance of the 
April 22nd Pennsylvania primary. The charges have been for- 
warded to the city District Attorney’s Office. 

Mr. Chairman, here is the fact: There are people in America who 
steal or attempt to steal votes. They illegally register votes, voters 
who don’t exist, who are dead, or who are mythical. There are peo- 
ple who break the law to accomplish their political objectives dur- 
ing the voting process. 

ACORN is such an organization with a deliberate, historic, prov- 
en, documented pattern and practice of illegal voter registration 
and political activities. 

I, again, urge that one of the lessons from 2004 and 2006 should 
be that this Committee and the Department of Justice should un- 
dertake an immediate investigation of ACORN in order to stop 
their illegal voter activities. 

It is time to join together to take every possible step to assure 
that our voting systems are secure, that only legally eligible voters 
cast ballots, and that every legally cast ballot is counted to the 
highest degree of certainty and accuracy. 

Thank you, Mr. Chairman. 

[The prepared statement of Ms. Mitchell follows:] 
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Prepared Statement of Cleta Mitchell 


Testimony of Cleta Mitchell, Esq. 

My name is Cleta Mitchell. I am an attorney, specializing in the 
area of political law - the business and regulation of politics, lobbying, 
public policy and elections. 

1 have been involved in law and politics for more than thirty years. 
It is a privilege for me to appear here today to discuss with the 
Committee the integrity of America’s elections and voting process. 

The goal of every organization, campaign and entity with which 1 
am involved is assuring that our voting systems are secure, that only 
legally eligible voters cast ballots and that every legally cast ballot is 
counted to the highest degree of certainty and accuracy. From the 
Republican National Lawyers Association to the American Conservative 
Union to the informal groups of lawyers who practice political law as 1 
do for Republican candidates and conservative organizations... we all are 
dedicated to that principle. 

The question posed today is “Lessons Learned from the 2004 
Presidential Election.” 

However, the primary argument seemingly at the heart of this 
hearing and every discussion of these voting issues is a fundamental 
disagreement on the following questions: 

Is there, or is there not, voter fraud? 


Is voter fraud a myth or a fact? 
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Are there people in America today who will deliberately register 
non-citizens to vote, pay people to vote for certain candidates, seek to 
vote multiple times, improperly influence the voting decisions and 
processes of the elderly, handicapped or others to essentially overtake 
the independent decisions of the vulnerable in order to increase the 
votes cast for a particular candidate and commit other illegal acts for 
political purposes? Are there such people in America today? 

My answer to those questions is yes. There is voter fraud. Tt is not 
a myth. There are people who deliberately calculate ways to enhance 
the votes cast for their candidates and who violate federal and state laws 
in the process. 

The public record is full of the examples of illegal activities 
surrounding our voter registration and vote casting systems. 

There are well-organized forces furiously at work even as we 
speak, seeking to block the principle of assuring that our voting systems 
are secure, that only legally eligible voters cast ballots and that every 
legally cast ballot is counted to the highest degree of certainty and 
accuracy These are the people and the groups who contend that there is 
no voter fraud and no people who try to illegally influence the election 
process - and that any of us who believe otherwise are and must be 
racists. 


Political scientist Larry Sabato and reporter Glenn Simpson, in 
their book Dirty Little Secrets: The Persistence of Corruption in 
American Politics,^ write that “Voting fraud is back [and] becoming 
more serious with each passing election cycle. They also write that 
“The fact that fraud is generally not recognized as a serious problem by 

’ Larry J. Sabato and Glenn R. Simpson, Dirty Little Secrets: The Persistence of 
Corruption in American Politics (1996). 


^ H at 275. 
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[the press] ereates the perfeet environment for it to flourish. The role 
played by the news media deserves a speeial eomment. Many of the 
stories we have just reviewed reeeived little or no national press 
attention, even when the loeal media earned news aeeounts . . . Partly, as 
noted at the outset, this results from the mistaken belief that among 
journalists that vote fraud is no longer a serious problem.”'^ The authors 
also write that “Our strong suspicion ... is that some degree of vote 
fraud can be found almost everywhere, and serious outbreaks can and do 
occur in every region of the eountry.”'* The authors reeommendations, 
based on extensive research, is that “At the very least, a photo 
identifieation card (of any sort) ought to be produeed by eaeh voter at 
the polls.”^ 

Mr. Chairman, you have labeled this hearing “Lessons Learned 
From the 2004 Presidential Eleetion”. I would like to discuss the 2004 
election and lessons learned - and not to confine it to the presidential 
election only. And T would also point to examples of election fraud in 
2000, 2002 and 2006. Because all of these eleetions offer some lessons 
to be learned: namely, that vote fraud is alive and well in the United 
States - and getting worse because too many officials, partisans, and the 
media do not take it seriously. 

In 2004, 1 co-chaired an effort to mobilize volunteers in US Senate 
races. These volunteers were recruited and sent to several states to work 
with state Republican parties which were not targeted presidential states, 
but were places where eompetitive US Senate races existed. Two of 
those states were Oklahoma and South Dakota. 


^ Id at 297. 
hi at 300. 


hi at 323. 
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1 went to my home state of Oklahoma as a volunteer the last ten 
days before the election and coordinated an effort to assure that there 
were sufficient teams of volunteers at the polls on election day. A few 
days before the election, 1 received a phone call from a reporter in 
Muskogee, Oklahoma, asking if I was aware of a ‘situation’ in that area 
regarding the potential illegal election activities of the Cherokee tribe. 
As it turned out, the facts were these: Certain Tribal leaders had been 
sending campaign materials for Democratic Senate candidate Brad 
Carson enclosed in the paychecks of tribal employees, a violation of 
tribal and federal law. Those same leaders had been using tribal 
resources to travel to the federally funded Indian Health Service clinics 
and other government and tribal locations holding meetings with 
employees and patients or other consumers, campaigning against then 
Senate candidate Tom Coburn, in favor of congressman Carson. 

Persons attending the mandatory meetings were told that if Tom Coburn 
were to be elected, that facility would be closed. And there were plans 
in place by the Tribe for an election day operation to transport people to 
the polls using tribal and federal government offices and vehicles to do 
so. 


Upon learning of the illegal activities already committed and the 
plans for even more to take place on election day, 1 contacted the US 
Attorney’s office in Muskogee, Oklahoma and discussed the situation 
with him. T was referred to the FBT’s offices in Muskogee. The FBI 
agent in charge essentially told me that such matters were not serious to 
that office. 

So 1 contacted the Office of Public Integrity in the Department of 
Justice because T knew that the office maintained a 24-hour hotline in 
the days leading up to the election to handle election related matters. 

The DOJ attorneys contacted the local FBI office and let those 
individuals know that voting integrity is serious and that the allegations 
had to be investigated immediately. Because the Office of Public 
Integrity did take these matters seriously, the FBI did investigate and the 
illegal election-day plans were stopped. 
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Tn South Dakota, GOP attorneys were determined not to allow the 
2004 election to be stolen by illegal voting as it had been in 2002, where 
candidate John Thune lost a United States Senate raee against Sen. Tim 
Johnson by a mere 524 votes. Following the election, the facts began to 
emerge of numerous irregularities that undoubtedly ehanged the 
outcome of the election. 

Take the example of the county auditor in Shannon County, where Pine 
Ridge Reservation is located. Finding that some addresses were incorrect, birth 
dates were not accurate, signatures looked similar and some cards were returned 
with an incomplete address, the auditor sent more than 100 registration cards to be 
investigated. 

The investigation in South Dakota was prompted by reports that one Democrat 
operative, Becky Red Earth- Villeda, who was paid more than $12,000 in three 
months by the Democratic Party, had turned in 1750 applications for absentee 
ballots, many of which she apparently signed herself She was later charged with 
illegal voting activity. 

Tn the 2000 election, only 1068 people voted in predominately Republican 
Jackson County South Dakota, hr the 2002 election, 1202 people voted in Jackson 
coimtry, an increase of 134 votes or a 12.4% increase in voting over the 
Presidential race. 

Jackson County Auditor Vickie Wilson said she turned over seven absentee 
ballot requests to local authorities. "1 was fairly certain that someone other than the 
voter could have signed them," Wilson said. She said she also provided the FBI 
with a total of 20 absentee ballot requests for investigation. Jackson County Sheriff 
Bruce Madsen said three people have advised him that they did not sign the 
requests, and two others didn’t remember signing them. Madsen said he only found 
one person so far who had confirmed signing a request. 

In a repeat of a technique used in 2000 in heavily Democrat precincts in St. 
Louis, Missouri, some polling places in Todd and Mellette counties in South 
Dakota were kept open an extra hour. Tn predominately Democrat Todd County, 
where Rosebud Indian Reservation is located, in the 2000 Presidential election. 
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1546 people voted. In 2002, on the other hand, 2529 people voted, an increase of 
983 or 63.5% over the Presidential race®. 

A FoxNews report on October 1 6, 2002 disclosed that “(f)ederal 
officials confirmed that a vote fraud investigation is unfolding on Indian 
reservations in South Dakota, home of one of the tightest U.S. Senate 
races in the nation: 

“Federal officials in Washington told Fox News that so far, the alleged fraud 
is said to have occurred on the Cheyenne River Reservation and the Pine River 
Reservation, and an investigation has been ongoing in six counties, including 
Dewey, Ziebach and Fall River. 

According to officials, the FBI has uncovered the registration of minors, 
dead people, and people who do not exist. Many of the registrations have 
included bogus names and invalid addresses. 

Investigators said in one case a woman was registered to vote a week after her 
death. 

They have also found multiple absentee ballots distributed to the same 
registered voter but returned with different signatures, the officials said. 

The case was brought to the attention of the South Dakota attorney general's 
office when county auditors began discovering problems with absentee ballot 
requests and votes. State Attorney General Mark Barnett said the investigation 
has been ongoing for two weeks. 

Barnett said that he hoped invalid absentee ballots haven't been filed. 
Absentee voting began Sept. 24 and the registration deadline is Oct. 21 . "1 
don't even want to think about it," Barnett said. "A lot of absentee ballots are 
going to get looked at." 

Federal sources said the key suspect in the investigation is a fonner staffer of 
the state Democratic Party, whom is alleged to have falsified voter forms. The 
party itself has not been implicated. Officials said that because of the size of 
the alleged fraud, they expect to find accomplices. 


" http://www.conservativetruth.Org/archives/marymostert/l 1-1 l-02.shtml 
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Bret Healy, executive director of the state Democratic Party, said the worker 
was fired as soon as the party learned of the allegations. Healy said party 
officials notified the U.S. attorney. South Dakota does not require a photo ID 
to register to vote and absentee ballots can be obtained without appearing 
personally.”’ 

Because now-Sen. Thune did not request a recount following the 
2002 election, a full record was not made of the likely theft of the 2002 
US Senate race in South Dakota. 

But the 2004 Thune campaign and GOP committees were 
prepared. Dozens of volunteer GOP lawyers travelled to South Dakota 
and went toe-to-toe with the well-organized vote fraud perpetrators in 
South Dakota. Former Sen. Tom Daschle and Democratic operatives 
tiled numerous court actions prior to the election seeking to interrupt 
GOP efforts to watch the voting in the 2004 elections. One tribal court 
even issued an order to prevent GOP poll watchers from observing 
voting and ballot counting at polling places located on the reservation. 
That order was declared unenforceable by the US Attorney. 

John Fund in the Wall Street Journal's Political Diary (November 
1, 2004) had the following observations about a restraining order issued 
by a tribal court purporting to exclude Republicans from poll-watching 
on the reservation in 2004: 

“Two years ago, a suspicious surge in votes from South Dakota's 
Shannon County, home of the Pine Ridge Indian Reservation, gave 
Democratic Senator Tim Johnson a second term by 524 votes over 
Republican John Thune. Now Mr. Thune is ruiming again, this time 
against Tom Daschle, the Senate Minority Leader. And once again, 
allegations are surfacing about shenanigans in Sharmon County.” 


http://www.foxnews.com/story/0,2933,65437,00.html 
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“State's Attorney Lance Russell has now launched an investigation 
into suspicions that some residents have already cast multiple ballots. "We 
do have a few people who have voted more than once," he told reporters. 
Meanwhile, U.S. Attorney James McMahon isn't amused by a tribal judge's 
order aimed at preventing the state Republican Party from having any 
contact with Four Directions, a get-out-the-vote group financed by 
Democrats. The Democratic group has accused Republican monitors of 
videotaping them on private property; Oglala Sioux tribal Judge Marina 
Fast Horse duly issued a restraining order to stop the GOP efforts. But Mr. 
McMahon, the federal prosecutor, calls that action illegal and told the 
Associated Press that law enforcement officials "should not be enforcing 
any order on the reservation which purports to keep the Republican Party 
away from the polls." 

“There may be good reason why Democrats and tribal officials want 
to avoid scrutiny. Paul Brenner, a lawyer from Virginia who is observing 
the election on behalf of Republicans, filed an affidavit claiming that on 
Friday he was sitting with a poll watcher for Senator Daschle when they 
were approached by two women who asked when they would get paid to 
vote. In another incident on Thursday, he talked with another woman who 
was driving people to the polls. "1 told (her) 1 had heard that the Daschle 
campaign office in Rosebud was offering a better deal to vote haulers than 
Four Directions, because they paid $10 a voter, plus a free meal at the 
Rosebud Casino. She said she already knew that and was also getting paid 
by the Daschle campaign office," Mr. Brenner wrote. * 

We are always back at the basic dispute between those of us who 
want to protect the integrity of the election process and those who claim 
that there is no voter fraud so we don’t need safeguards against 
something that doesn’t exist. 

No vote fraud? Really? Then how about more facts. . . 


* November 1, 2004 Wall Street Journal's Political Diary reprinted at 
http://southdakotapolitics.blogs.com/south_dakota_politics/voter_fraud_watch/index.html 
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• Headline: The Seattle Times, Oetober 30, 2007 “Three 
plead guilty in fake voter seheme”. The story reads “Three 
of seven defendants in the biggest voter-registration fraud 
scheme in Washington history have pleaded guilty and one 
has been senteneed, proseeutors said Monday. The 
defendants were all temporary employees of ACORN, the 
Association of Community Organizations for Reform Now, 
when they allegedly filled out and submitted more than 
1,800 fictitious voter-registration cards during a 2006 
registration drive in King and Pieree eounties.” Attaehed to 
my testimony today is the Settlement Agreement between 
King County and ACORN, entered into one year ago today 
by that organization to avoid criminal and civil prosecution. 


• Acorn's efforts to register voters have been seandal-prone 
elsewhere. St. Louis, Mo., offieials found that in 2006 over 
1,000 addresses listed on its registrations didn't exist. "We 
met twiee with Aeom before their drive, but our requests 
completely fell by the wayside," said Democrat Matt Potter, 
the eity's deputy eleetions direetor. Later, federal authorities 
indicted eight of the group's local workers. One of the eight 
pleaded guilty last month. 

• ACORN’ s vandalism on eleetoral integrity is systemie. 
ACORN has been implicated in similar voter-fraud schemes 
in Missouri, Ohio, and at least 12 other states. The Wall 
Street Journal noted: “In Ohio in 2004, a worker for one 
affiliate was given crack cocaine in exchange for fraudulent 
registrations that ineluded underage voters, dead voters and 
pillars of the community named Mary Poppins, Dick Tracy 
and Jive Turkey. During a eongressional hearing in Ohio in 
the aftermath of the 2004 eleetion, offieials from several 
eounties in the state explained ACORN ’s praetiee of 
dumping thousands of registration forms in their lap on the 
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submission deadline, even though the forms had been 
collected months earlier.” 

• In March of this year, Philadelphia elections officials 
accused ACORN of filing fraudulent voter registrations in 
advance of the April 22nd Pennsylvania primary. The 
charges have been forwarded to the city district attorney’s 
office.*^ 

• 2004 - In the State of Washington, in a race for governor in 
which the difference between the two candidates statewide 
was less than 2000 votes, the following facts appeared in the 
Plaintiffs trial brief 

“Subsequent discovery has revealed that the counties, 
principally but not exclusively King County, counted hundreds 
of votes cast by persons who were disqualified from voting as 
felons, and a smaller but significant number of persons who 
voted twice, or who voted using the voter names and 
registrations of persons who had died prior to the election. 
Discovery has also confirmed what the press reports were 
indicating, that King County’s election processes, and its 
compliance with its processes, were grossly inadequate. Many 
felons were permitted to vote. More than a thousand votes 
were cast by persons whom King County had failed to ensure 
were qualified and registered voters, and whose identities can 
not now be determined. These votes, like those of felons, 
double voters and “deceased” voters, were illegal. 


^ Michelle Malkin, “The ACORN Obama Knows,” National Review (June 25, 2008). 
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• 2001 - The state of Missouri established a bi-partisan 
commission to review the events of November 7, 2000 in 
which 1,233 persons who were not legally qualified to vote 
in the State of Missouri nonetheless cast ballots upon 
obtaining court orders, falsely claiming to be eligible. The 
evidence demonstrated that a concerted effort was planned 
in advance of election day to not only illegally extend the 
hours for voting beyond the statutory period but also to 
obtain court orders authorizing votes to be cast by persons 
not legally eligible to vote. Clearly, this was a plan to violate 
the integrity of the voting system in the state of Missouri - 
which succeeded. Key findings include votes cast by: 

* convicted felons 

* people who voted at least twice, possibly more than 

twice 

* deceased persons 

* persons registered at vacant lots 

* multiple names registered at the same address - 
which addresses are not multiple family dwellings, 
nursing homes, dorms, hospitals or group homes 

* The primary lawsuit brought by the Democrats in 
Missouri to keep the polls open beyond the statutory 
poll closing time had a lead plaintiff who was deceased. 
When the fact was brought to the attention of the 
attorney, he responded that it was another person by the 
same name who had not been allowed to vote - a 
review of the records revealed that that individual had 
voted earlier in the day without difficulty. 


• November 15, 2007 -from The Politico “Twenty percent of 
students polled by their peers at New York University said 
they’d exchange their vote in the next presidential election 
for an iPod touch. Sixty-six percent would exchange it for 
free tuition. And fifty percent said they'd lose the right 
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forever for $1 million. Ninety percent of the students who 
said they'd give up their vote for the money also said they 
consider voting "very important" or "somewhat important"; 
only 10 percent said it was "not important." Also, 70.5 
percent said they believe that one vote can make a 
difference — including 70 percent of the students who said 
they'd give up their vote for free tuition. 


ffere is a fact: there ARE people who steal or attempt to steal votes. 
There ARE people who willingly sell their votes. There are people who 
break the law to accomplish their political objectives during the voting 
process. 

ACORN is such an organization with a pattern and practice of 
illegal voter registration and political activities. ACORN should be 
under scrutiny by the Congress and the Department of Justice for their 
illegal conduct across state lines. Their federal grants and contracts 
should be rescinded and they should not be allowed to be involved in 
further despoiling the voter rolls in state after state. 

The lessons learned from 2004. . .and 2000 and 2002 and 2006 are 
the same. There are groups and individuals who are intent upon 
registering persons to vote who are not eligible under the law, or 
registering non-existent ‘people’. There are people who cast more than 
their own ballots - and literally steal elections. These are illegal acts. 
They must be taken seriously and prosecuted - and stopped. 

It is time to join together to take every possible step to assure that 
our votiug systems are secure, that ouly legally eligible voters cast 
ballots and that every legally cast ballot is counted to the highest 
degree of certainty and accuracy. 


Thank you. 
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Mr. Nadler. I thank the witness. 

In the interest of fairness and comity, I will now read the biog- 
raphy of Mr. Blackwell that’s finally arrived, and then we’ll get to 
questioning the witnesses. 

J. Kenneth Blackwell is the Ronald Reagan Distinguished Fellow 
at the Buckeye Institute for Public Policy Solutions. He served as 
Ohio’s 51st Secretary of State from 1999 to 2007. He has served as 
the major of Cincinnati, undersecretary at the U.S. Department 
Housing and Urban Development, and as the U.S. Ambassador to 
the United Nations’ Human Rights Commission. In 1994, he be- 
came the first African-American elected to a statewide executive of- 
fice in Ohio when he was elected Treasurer of the State. 

It is now time for questioning of the witnesses. As we ask ques- 
tions of our witnesses, the Chair will recognize Members in the 
order of their seniority on the Subcommittee, alternating between 
majority and minority, and provided that the Member is present 
when his or her turn arrives. Members who are not present when 
their turn begins will be recognized after the other Members have 
had the opportunity to ask their questions. The Chair reserves the 
right to accommodate a Member who is unavoidably late or only 
able to be with us for a short time. 

I will begin by recognizing myself for 5 minutes to question the 
witnesses. 

My first question is to Mr. Tokaji. Is that how 

Mr. Tokaji. Yes, that’s correct. 

Mr. Nadler. We have just heard Ms. Mitchell claim that voter 
fraud is a widespread problem. Do you agree with this assessment? 

And let me give a second question, Ms. Mitchell also talked in 
particular about ACORN and perhaps others who register people 
who don’t exist, Donald Duck, Mary Poppins — although I know of 
no reason why Mary Poppins shouldn’t vote, but anyway 

Mr. Franks. She’s a Republican. 

Mr. Nadler. Well, that may be. 

In any event, but who register people who don’t exist. Is there 
any evidence that there’s a large scale or any existent problem with 
people claiming to be the imaginary voters showing up to the polls 
and actually voting? 

Mr. Tokaji. Let me answer the second question first. 

Mr. Nadler. Use your mike. 

Mr. Tokaji. Let me answer the second question first, Mr. Chair- 
man. 

The answer is a resounding no, and what you have just heard 
from Ms. Mitchell, unfortunately, is a prime example of what I dis- 
cussed in my testimony earlier; exaggerated and hyperbolic allega- 
tions of fraud that distort the debate over election reform. 

I’m a law professor, so I prefer to be analytic rather than rhetor- 
ical in discussing these issues. So let’s break down the different 
kinds of fraud which tend to get conflated in public debates. 

First, there’s insider fraud. Someone on the inside, an election of- 
ficial for example, stuffs ballots or manipulates code to change the 
result. We do have some historical examples of that. 

Second, registration fraud. False registration forms are sub- 
mitted, for example, Mary Poppins. Now this did happen to some 
extent in the 2004 election. The problem was that registration 
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groups were paying people by the registration form. And this is a 
problem that’s easily correctable if we simply change the incen- 
tives, require that people be paid on an hourly basis rather than 
on a per-registration-form basis. That destroys the incentive to en- 
gage in that sort of registration fraud. 

And then there’s voter fraud, which can be broken down into two 
sub parts. There’s absentee fraud, and there’s voters going to the 
polls pretending to be someone they are not. Now voter fraud is 
rare, but to the extent it occurs, it’s mostly with absentee ballots, 
not with voters going to the polls pretending to be someone they 
are not. And that makes sense from a commonsense perspective. 

What voter in his right mind is going to go to the polls, pre- 
tending to be someone that he or she is not? The benefit is mini- 
mal. The cost in terms of the sorts of prosecutions that have been 
brought and indeed should be brought when a voter really does 
that are enormous. 

Mr. Nadler. Thank you. 

Mr. Blackwell, it is well known that, during the 2004 election, 
you served both as the chief elections official of Ohio and the hon- 
orary cochair of the Committee to Re-Elect George Bush. 

In a letter after the election you wrote: “My friends, not only 
would a Kerry victory have been a terrible result for Ohio, it would 
have been a horrible outcome for the families and taxpayers of 
America.” 

And I’m sure you believe that, and you’re entitled to that belief, 
obviously. 

My question is, do you think it is a conflict of interest for some- 
one who is a strong partisan and officially a strong partisan, chair- 
man of the Committee to Reelect or chairman of the Committee to 
Defeat, to be simultaneously in charge of running an election? 

Mr. Blackwell. No, sir. Our system is a bipartisan system, 
equally balanced at the county level where the votes are counted. 
And Ohio had a tradition of Secretaries of State being cochairmen 
of the State campaign committees of Presidential candidates; 
Sherrod, Senator Sherrod Brown was a cochairman of 

Mr. Nadler. I’m not 

Mr. Blackwell. No, no, no, what I’m — I’m trying to — I’m trying 
to give you. 

Mr. Nadler. Tradition. 

Mr. Blackwell. What the tradition was, what the safeguards 
are, where the votes are 

Mr. Nadler. Let me ask you the following. I’m not saying you 
did anything different than anybody else. 

Mr. Blackwell. No, no, no. 

Mr. Nadler. But my question is, you’re saying that, on the local 
level, there are bipartisan Boards of Elections, but the chief official, 
the Secretary of State, makes decisions that can affect things. Do 
you think that, whether it is traditional or not, that it is inherently 
a conflict of interest for someone who is in fact in a position to 
make decisions without two Secretaries of State? 

Mr. Blackwell. Don’t, don’t — Mr. Chairman, what I’m saying — 
don’t separate the individual Secretary of State from the structure 
that is guaranteed to protect against a partisan Secretary of State. 
Secretaries of State run for election as a Republican, Democrat, 
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Libertarian, Green party member in the State of Ohio. They run 
as a partisan. 

Now, if you go back and you change the Constitution, and Secre- 
taries of State become appointed and — or there’s a board that’s — 
my colleague here has suggested that we have, where you have a 
Secretary of State that is not partisanly elected, then I’m com- 
fortable with that. 

Mr. Nadler. So you would not think — my last question because 
my time has expired — ^you would not think it a good idea, for exam- 
ple, if Congress exercising our power to regulate Federal elections, 
were to require that the chief election administrator in every State 
not be a partisan figure? 

Mr. Blackwell. I think that would be a Federal reach, and in 
terms of, we don’t have a national election system. We have 50 
State election systems. 

Mr. Nadler. Forgetting our power to do it, it would be 

Mr. Blackwell. No, no, no. And I don’t want to separate it from 
your constitutional powers and the constitutional rights of States 
and individual citizens. 

Now, what I think is important here is that the integrity of the 
system is protected by how it is structured. I think that elections 
and votes should continue to be counted at the local level. I believe 
that the two, that the bipartisan system of checks and balances are 
in place. And I think Ohio’s tradition of electing its Secretary of 
State is healthy. It works, and it has produced good elections. 

Mr. Nadler. Thank you very much. 

My time has expired. 

I now recognize for 5 minutes of questioning the distinguished 
Ranking Member of the Subcommittee, gentleman from Arizona, 
Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Thank you, Mr. Blackwell, for being here, and the rest of the 
panelists here. 

Mr. Blackwell, I’ve got to, you know, I have a disclosure here. I 
hold you in the highest esteem. I believe you’re an example of what 
an elected official should aspire to. And so I want to be very up 
front; I’m very biased in your favor. 

With that said. I’d just like to ask you, as a Secretary of State, 
what do you think the responsibility of someone from either party 
really is when it comes to protecting the voting process? What are 
the things that you believe in your heart are the most important 
to the race? 

Mr. Blackwell. It’s pretty simple, we have to protect the integ- 
rity and the fairness of the system. And we have to deal with 
weaknesses structurally in the system that would allow for one 
person’s vote to be nullified by another’s illegal tampering or fraud- 
ulent vote in the system. 

I think it’s, and again, I go back to the confidence in Ohio’s sys- 
tem. Not one of the State party officials of either party have been 
party to a suit questioning the integrity of the system because of 
the soundness of the system. And so the chief election officer has 
to deal with the soundness of the system. It has to do with — he or 
she has to deal with the integrity of the vote. And I think that’s 
very important. 
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Let me underscore something and use this opportunity. You 
know, we heard, and I tell you, this is the one thing that I lost 
some sleep over, and that was the whole paper weight issue. And 
I think that because we have revisited this issue, that it is very, 
very important that we go back to the testimony of Mrs. Patricia 
Wolfe given before the House Committee on Administration in Co- 
lumbus, Ohio, on March 21st, 2005. She gave a historical overview. 

The reason there was a paper weight provision at all was, back 
in the early 1990’s, a decision was made after the U.S. Postal Of- 
fice came to the Secretary of State’s Office and said, you are losing 
a lot of your voter registrations through the mail’s sorting system; 
they are being destroyed, and people’s registrations have been 
eliminated. So they went to a paper weight that could go through 
the sorting machine and avoid destruction. 

In 2004, something interesting happened. Because there were 
campaigns to get higher numbers of people registered, people start- 
ed to get paid for the number of registrations that they delivered. 
And so they wanted the photo opportunity, and they started to 
bring it in. Well, now with most of the registrations coming in over 
the counter, as opposed to through in the mail, there was actually 
no need for the paper weight requirement. 

Once that was made, once that evidence was made clear to me — 
it wasn’t pressure; it was evidence, and lawyers are not the only 
folks who deal with evidence and logic — we in fact made a change 
in the system. 

The reason I bring that to your attention is because Patricia 
Wolfe was the election administrator under Bob Taft, under me 
and presently under Democrat Jennifer Brunner. She made a com- 
pelling case as to what happened, why it happened, and how we 
made a midcourse correction. 

But this notion, this imagery that we in fact changed under the 
heavy hand of pressure is just wrong. We changed based on logic, 
and we changed based on the fact that the registrations were com- 
ing in over the counter as opposed to doing the mail or through the 
mail. 

Thank you. That’s what you have to do. We run elections. Elec- 
tion officials run elections. It is a very fluid process. You have to 
make judgments, you know, day in, right up until the election is 
executed. And if you can’t take the heat of criticism when you have 
to make those sort of decisions, then you ought not be a Secretary 
of State or an election official. The integrity of the system is what 
matters because it then protects against anybody tampering with 
the system, whether it be the Secretary of State or some fraudulent 
voter. 

Mr. Franks. Well, thank you, sir, and thank you for your service. 

Mr. Chairman, my time has expired. Thank you. 

Mr. Nadler. I thank the gentleman. 

I now recognize for 5 minutes the distinguish Chairman of the 
full Committee, the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you very much, Mr. Chairman. 

Attorney Mitchell, you said you have detected fraud in about 30 
States or so? 

Ms. Mitchell. I quoted from various articles which have indi- 
cated that from many sources. 
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Mr. Conyers. Yeah, but how many do you believe? 

Ms. Mitchell. I believe that there is the potential for voter 
fraud in every jurisdiction. Larry Sabato and Glen Simpson in their 
1996 book said that it is 

Mr. Conyers. Okay. Well, what about Ohio? 

Ms. Mitchell [continuing]. In every region and is growing. 

Mr. Conyers. What about Ohio? 

Ms. Mitchell. I believe it was evident in 2004. That’s been docu- 
mented. 

Mr. Conyers. So that was the fraud you found out about in 
Ohio? 

Ms. Mitchell. That’s the fraud that I’ve testified to today. 

Mr. Conyers. Nothing else? 

Ms. Mitchell. I know of no other voter fraud in Ohio. 

Mr. Conyers. In Ohio, okay. That’s great. 

Have you ever heard of a book, “What Went Wrong in Ohio”? 

Ms. Mitchell. No. I haven’t read it. I’ve heard of it. 

Mr. Conyers. You heard of it, okay. 

Ms. Mitchell. So you would agree with me that there is voter 
fraud, then? That’s my main concern is that there is voter fraud, 
and we have laws to try to guard against it, and we ought to en- 
force the laws, and we ought to quit arguing about whether or not 
it exists. It does exist. People steal votes 

Mr. Conyers. You’re using up a lot of my 5 minutes. 

Now, Mr. Blackwell, thanks for coming. 

Mr. Blackwell. Thanks, Mr. Chairman. 

Mr. Conyers. About how many times were you sued about voter 
issues as Secretary of State of Ohio? 

Mr. Blackwell. Over the course of the 2004 election, if my recol- 
lection serves me correctly, about 40 times. And there were 
issues — and let me just give you a 

Mr. Conyers. No, I don’t need any examples. 

Mr. Blackwell. No, no, no, Mr. Chairman, if you don’t mind, let 
me just give you an example because it’s one that comes up all of 
the time. 

Mr. Conyers. Well 

Mr. Blackwell. And that was, for instance, Ohio was one of the 
27 States that said that, for a vote to be counted, it had to be cast 
in the right precinct in the right county. And I took the position 
that that was State law and it should be defended as it was de- 
fended by the other 26 States that had that same law, and we won. 

But all of a sudden, those who wanted, you know, voters without 
borders saw me as some sort of enemy when I saw myself and oth- 
ers who defended votes being counted in the right precinct in the 
right county as being protectors of the integrity of the system. 

Mr. Conyers. Okay. 

Do you know that your State is, I think, the first State in the 
Union to be challenged to have the electors counted in the Con- 
gress because of voter irregularities. I think that law was passed 
in 1877. 

Mr. Blackwell. It didn’t surprise me, given at the time I 
thought it was — and I say this in respect for the two-party sys- 
tem — to discredit the outcome, because they didn’t like the out- 
come. So, as you know, in this very suit-happy culture that we live 



150 


in, it doesn’t — I anticipated, so therefore it doesn’t surprise me that 
we would be sued. 

What is interesting is that our position in these suits, when it 
came to the integrity of the system and the consistency of our ap- 
plication of the law, was upheld. 

Mr. Conyers. Well, yeah. There was a Republican Majority in 
the Congress at that time. 

Mr. Blackwell. Mr. Chairman. 

Mr. Conyers. You don’t have to explain it to me. I was there. 
You don’t have to — I don’t want you to make 

Mr. Blackwell. You raised a question. 

Mr. Conyers. Just a moment, sir. I ask questions. You respond. 

Mr. Blackwell. I was still responding. 

Mr. Conyers. No, you are not still responding. 

Mr. Blackwell. I was still responding. 

Mr. Conyers. Well, I am cutting you off. 

Mr. Blackwell. Because you don’t want to hear the answer. 

Mr. Conyers. I want to get my questions out. 

Mr. Blackwell. Yes, sir. 

Mr. Conyers. We come here in a little bit of an artificial atmos- 
phere here. We are acting like nothing went wrong, or much went 
wrong, and there have been books written about what happened in 
Ohio; there have been challenges based on the exit polls that the 
result was the most unusual in recorded history. 

I happen to have brought a dozen Members or so to Ohio, to Co- 
lumbus, including the Chairman of the Constitution Subcommittee; 
Maxine Waters, on this Committee; a couple or three of Members 
of Congress, all to hear — and I happen to have the testimony here, 
which we are going to put in the record. But the whole point of this 
thing is that there were citizens testifying there were lots of irreg- 
ularities, plenty of them, and they were pretty mad about them. 
And they weren’t all Democrats. Did you follow that at all? 

Mr. Blackwell. Yes, sir. I followed it because 

Mr. Conyers. Well, wait a minute. Just a moment. You said yes. 
That is what I want to know. Stop there. 

Mr. Blackwell. A good lawyer technique. 

Mr. Conyers. Will you explain to me, since you said you followed 
it, what did you surmise from all the testimony that we gathered? 

Mr. Blackwell. Let me give you a couple of for instances. 

Mr. Conyers. Just answer the question. 

Mr. Blackwell. Let me give you a couple of for instances. This 
is what I surmise. One, a lot of the discussion was around provi- 
sional ballots and where we counted them and how we counted 
them. Ohio had a 78 percent validation rate, the third best in the 
country, because, one, we had a process, a procedure that had been 
publicly advocated, so much so that we spent $2.5 million to make 
sure that voters — in an unprecedented expenditure to make sure 
that voters voted in the right precinct, they knew how to make 
sure they were in the right precinct so that their vote counted, and 
I think that helped to give us a high validation rate. 

Mr. Chairman, look, as I explained to you, a lot of the con- 
troversy was — there are a lot of people with imaginations akin to 
Jonathan Swift’s. There will be films put out against the assassina- 
tion of President Kennedy. So just because somebody makes a film 
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or somebody makes a charge doesn’t mean that there is any fact 
to that. 

We believe, and I continue to believe, that there was a good elec- 
tion in Ohio. It was not a perfect election, but we don’t let the per- 
fect be the enemy of the good. 

Mr. Nadler. The time of the gentleman has expired. 

We are going to try to get in one more question before we have 
to vote. The gentleman from Ohio Mr. Jordan. 

Mr. Jordan. Thank you, Mr. Chairman. I appreciate the witness 
and the panel we have here. 

Some of those books that were written, articles that were done 
were people who had helicopters circling the statehouse and believ- 
ing in these conspiracy theories that Mr. Tokaji said that just 
frankly aren’t true. In fact, don’t take my word for it, or Secretary 
of State Blackwell’s word for it; take the Plain Dealer, not nec- 
essarily a friend of Republicans in Ohio. But I have got headlines 
here: “Conspiracy Theories of Ohio Vote Refuse to Die.” “Delays At 
the Polls Weren’t a Scheme.” 

In fact, if Mr. Blackwell was so great in orchestrating this con- 
spiracy — he was our secretary of state in 2000, 2002, 2004, and in 
2006, when he also happened to be running for the highest office 
in our State, running for Governor. If he could rig the deal in 2004, 
you would think, you would think he could rig it in 2006 when he 
was trying to be our Governor. Some of this stuff is just crazy. 

But I did want to go to Ms. Mitchell and ask you, the provisional 
ballot decision that Secretary Blackwell implemented, which basi- 
cally said you have to vote where you live and where you are reg- 
istered, if we hadn’t have done that, and the experience you have 
had with ACORN and what they have done around the country, 
talk to me about what could have happened in Ohio but for the de- 
cision that Mr. Blackwell implemented. 

Ms. Mitchell. Congressman, that is really an important ques- 
tion, because as you are probably well aware, there was more than 
one piece of legislation floating around in both the House and the 
Senate to state as a matter of Federal law that provisional ballots 
do not have to be counted just in the county or the precinct of the 
voter’s purported residence. I think that the 

Mr. Jordan. The potential for mischief, if you let someone on 
election day just vote anywhere, and what can happen, that is 
huge. 

Ms. Mitchell. The problem is that we don’t have a system 
where people in every State — where they have to show identifica- 
tion in order to register. So we have a situation where if they don’t 
have to — if they can register by mail, which they can in many 
States, but many States also then require that you have to show 
a voter identification, some kind of identification, photo ID, the 
first time you vote after you have registered without presenting 
identification. If you don’t have to show identification when you 
register, and you don’t have to show identification when you vote, 
or you can vote by mail, and you know that there are these groups 
out there — I would respond to Mr. Tokaji in that the reason that 
I wanted all of those matters related to ACORN and the court pro- 
ceedings entered into the record is because these are not myths 
that I have fabricated. These are from court official documents. But 
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if you have all of these situations where you have the fraud in the 
registration and then people coming in and being able to vote, 
whether they cast a provisional ballot anywhere, and they don’t 
have to show identification, what, pray tell, is the safeguard to pro- 
tect against the total breakdown of our election process? I just don’t 
get it. 

Mr. Jordan. Well said. 

Mr. Tokaji, do you think you have to vote where you live and in 
the precinct you are supposed to vote in? I mean, do you agree with 
the provisional ballot decision we had in Ohio? 

Mr. Tokaji. I don’t agree with that decision, and let me explain 
why and why this scenario that was just spun out is a fanciful one. 

Mr. Jordan. Let me say one thing. So you think someone should 
be able to show you up in any county, not vote in the precinct that 
they are assigned to vote in, not vote in the county; you think they 
should be able to vote anywhere. 

Mr. Tokaji. I think jurisdiction as Congress used it in the Help 
America Vote Act means registrar’s jurisdiction as it is used in the 
National Voter Registration Act, which in most States is the coun- 
ty. So a provisional ballot would only have to count for Federal of- 
fices only if you vote in the correct county. 

What happens as a realistic matter, and this is documented by 
Ohio’s provisional voting data, is some voters, whether from their 
own mistake or because they are sent to the wrong precinct, vote 
in the wrong precinct. Indeed, a lot of time they will go to the right 
polling place, but there are several precincts at the polling place, 
and they will get directed to the wrong precinct. And those people’s 
votes in Ohio right now don’t count. I think that that is most unfor- 
tunate. 

The possibility of multiple voting is really a myth, given that 
Congress in 2002 mandated State registration databases that will 
catch those people, and indeed someone was just prosecuted for 
double voting, caught by that very State registration database that 
Congress wisely mandated in 2002. 

Mr. Jordan. Thank you. 

I have got 30 seconds. I wanted the last few seconds for Sec- 
retary of State Blackwell. 

Just again comment, because this is something — 88 counties, 2 
Republicans, 2 Democrats on every county board of elections. I 
have got stuff here or an article here from Richard Smolka, Elec- 
tions Magazine, talking about how that bipartisan system works. 
Talk to me about that real quickly, if you could. 

Mr. Blackwell. It really does work. Again, I just want to under- 
score there are no perfect systems. Yes, there were mistakes made. 
You look forward and say, how do we prevent those mistakes from 
being made again? I think that we do it by not damning a system 
that has in the main worked as a bipartisan system. Democrats, 
Republicans. 

Not one of those election officials. Democrat or Republican, said 
that there was anything wrong with the system. That sort of con- 
fidence by Democrats and Republican parties in the bipartisan sys- 
tem helps to build public confidence. 

Mr. Nadler. Thank you. 
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There are four votes on the floor. There is 1 minute and 2 sec- 
onds left on the vote. They will delay it a bit. So I ask the wit- 
nesses to remain. I ask the Members to come back as soon as the 
votes are finished, and I declare the Committee stands in recess. 

[Recess.] 

Mr. Nadler. The Committee will resume from its recess for 
votes, and we will continue with our questioning. I recognize for 
the purpose of questioning the gentleman from Alabama Mr. Davis. 

Mr. Davis. Thank you, Mr. Chairman. 

Mr. Blackwell, good afternoon to you. You made an observation 
during your exchange with Chairman Conyers that election officials 
run elections, and that is true enough. I am a little bit more inter- 
ested what happens when election officials run campaigns, since 
you were the honorary Chair of the Bush campaign, which I think 
is a little bit unusual. Just by way of a reference, in the 2004 cam- 
paign cycle, were there any other secretaries of state who were 
Bush honorary campaign Chair in the whole country? Do you know 
of any? 

Mr. Blackwell. I would imagine the secretaries of state, attor- 
neys general who were making calls on the elections across the 
country, yes. 

Mr. Davis. Do you know of any? 

Mr. Blackwell. Yes. As a matter of fact, there were more secre- 
taries of state that were election officials, and these were 
honorifics. Statewide officials normally are associated 

Mr. Davis. Let me represent to you, and certainly my knowledge 
of the universe is not exhaustive, but, frankly, I don’t think that 
any other Bush campaign Chairs in 2004 were secretaries of states. 
I do know of one in 2000. I do know one in 2000, Katherine Harris. 

Mr. Blackwell. Mine was an honorific. 

Mr. Davis. I understand that. 

Mr. Blackwell. No, you don’t. You didn’t mention that, sir. 

Mr. Davis. Then let us stipulate you are the honorary Chair. 

Mr. Blackwell. I was honorary co-Chair. And, yes, I do. What 
I am saying is that there were more secretaries of state, attorneys 
generals that were honorary Chairs of their respective candidates 
in 2004. 

Mr. Davis. If that is your position, that is your position. That is 
fine. 

Mr. Blackwell. Those are the facts. 

Mr. Davis. I know of one. That would be Ms. Harris in 2000, and 
that was also a subject of controversy. 

Rather than go back and forth on what honorary Chairs do, let 
me tell you what stands out about that. Obviously, the secretary 
of state has a responsibility for dealing with election law. Obvi- 
ously, I fully understand that there are lower-level officials who 
handle a lot of the day-to-day work, but assuming that the job does 
what the Constitution of Ohio says it does, you have a significant 
role, or you had a significant role, in that process, as did Katherine 
Harris in 2000. 

Now, this is the timeline that is intriguing to me. It was clear 
before the election in November 2004 that there were going to be 
disputed issues around the election. It seems clear to me that there 
were going to be efforts, and announced efforts, by the Republican 



154 


Party to challenge the registration of some voters. Obviously, that 
would have required some participation hy election officials, includ- 
ing the chief election officer. It also seems very clear to me that 
Ohio was a pivotal State in 2004. 

What month and year did you become an honorary Chair of the 
Bush campaign, Mr. Blackwell? 

Mr. Blackwell. I was an honorary co-Chair of the Bush cam- 
paign in 2000, and I was an honorary co-Chair of the Bush cam- 
paign whenever they announced that 

Mr. Davis. So you assumed that role with all of these potential 
controversies going on. I fully understand your observation that 
there was nothing in Ohio law, nothing in Federal law that pre- 
cluded you from playing that role. So that is not my point. Let us 
not waste time on that. But it seems to me that a reasonable sec- 
retary of state, a reasonable chief election officer might have 
thought that there was an appearance of a conflict of interest. 

Are you now a reasonable person who had that perception, sir? 

Mr. Blackwell. I am a very well reasonable person, but perhaps 
your definition of reasonableness is 

Mr. Davis. Would a reasonable person see a conflict of interest 
there? 

Mr. Blackwell [continuing]. Is different than mine. A reason- 
able person who understands the bipartisan nature of our elections 
system. For instance, Mr. Chairman, the Franklin County chair- 
man of the board of elections. Bill Anthony, a Democrat, a labor 
leader, was chairman of the Kerry campaign. 

Mr. Davis. Was he a secretary of state? 

Mr. Blackwell. He was the chairman. 

Mr. Davis. Was he secretary of state? 

Mr. Blackwell. He was the chairman of the board of elections 
that counts the votes. So he was actually closer to vote counting 
than a secretary of state. 

Mr. Davis. Then let me 

Mr. Blackwell. So a reasonable person can assume that a sys- 
tem has a built-in 

Mr. Davis. Mr. Blackwell, let me make this suggestion. I don’t 
think there is any question but that your being the honorary cam- 
paign Chair and Secretary of State simultaneously was a subject 
of controversy, and I don’t think there is any question that people 
at the time said they were concerned about it and that people at 
the time raised the example of Ms. Harris’ experience. I think it 
is interesting that you persisted anyway. 

But let me ask you a factual question. I first learned about the 
exit polls having John Kerry winning Ohio around 12 on the Tues- 
day of the election. When did you first learn about them? 

Mr. Blackwell. I didn’t pay that much attention. 

Mr. Davis. When did you first learn about them? 

Mr. Blackwell. I don’t recollect when I would have, in fact 

Mr. Davis. Did you learn about them? 

Mr. Blackwell. I learned about it in retrospect, reading about 
it. 

Mr. Davis. Did anyone call you that day and mention that the 
exit polls were very favorable to Mr. Kerry? 
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Mr. Blackwell. No. The answer to that question is no, because 
on that day I was working with 88 county boards of elections to 
make sure that we were managing long lines. 

Mr. Davis. Did you have any communications that day with any- 
one who was part of the Bush reelect campaign? 

Mr. Blackwell. No. 

Mr. Davis. Did you have any communications with anyone on the 
White House staff? 

Mr. Blackwell. No. 

Mr. Davis. Did you have any communications with anyone who 
was in any way affiliated with the President on the day of the elec- 
tion? 

Mr. Blackwell. You mean like the chairman of the Ohio Repub- 
lican Party? 

Mr. Davis. Yes. That would include him. He was my next person. 

Mr. Blackwell. He was also the chairman of the Cuyahoga 
County board of elections. 

Mr. Davis. Well, since my time is up, I will tell you why I make 
that point, sir. 

I would like 30 seconds, Mr. Chairman. 

Mr. Nadler. Without objection. 

Mr. Davis. It is very interesting, Mr. Blackwell, and I don’t know 
that I necessarily agree with Mr. Conyers’ observations that there 
were improprieties that day. I haven’t researched it enough to 
know that. But what I do think is very interesting, when the sec- 
retary of state is also a major political player and receives or is in 
a position to receive information about exit polls or information 
about voter turnout, that secretary of state would be in a position, 
if he wanted to, to take actions over the course — over the course 
of the day that could have the affect of affecting or limiting or sup- 
pressing voter turnout. And I don’t know enough, Mr. Blackwell, to 
accuse you of that because none of us know the facts as well as you 
do, but the problem is you put yourself in a position. You knew 
there was a conflict of interest, and you didn’t walk away from it. 

Mr. Blackwell. There was no conflict of interest. 

Mr. Davis. That may be a reason, sir. 

Mr. Nadler. The time of the gentleman has expired. I think both 
have made their point on this. 

I now recognize for 5 minutes the gentlelady from Florida. 

Ms. Wasserman Schultz. Thank you very much, Mr. Chairman. 

Mr. Blackwell, I, as the Chairman stated, am from the State of 
Florida, where we have a particular sensitivity to the appropriate 
and proper counting of votes and making sure that we have elec- 
tions whose integrity is preserved. 

I guess the thing that I find the most disturbing, the question 
I want to ask you is: Would you not agree that it is at least one 
part of the major responsibilities of a secretary of state to expand 
the voter participation? 

Mr. Blackwell. Yes. 

Ms. Wasserman Schultz. What is disturbing to me is it appears 
as though you spent more time as secretary of state in the 2004 
election reducing or suppressing voter participation as opposed to 
expanding it. 
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Let me give you a number of examples of that. One is you cre- 
ated new standards on the use of provisional ballots, which 
disenfranchised thousands of voters in predominantly Democratic 
or minority areas. You rejected thousands of new voter applications 
simply because they were not printed on the correct weight of 
paper. Now, that was something I want to come back to in a sec- 
ond. That I find particularly unbelievable. And you prevented vot- 
ers, most of them senior citizens — and I represent a district that 
has thousands and thousands of senior voters who use the absentee 
ballot process in order to be able to cast their ballots because of 
their frailty, in many cases. Senior citizens who had not yet re- 
ceived their ballots were prevented by you from casting provisional 
ballots on election day. 

What I find the most unbelievable is that you made reference to 
the weight of the paper, and the reason that you made the decision 
to use 80-pound paper and require that on voter registration cards 
or the cards when they were returned with the voter’s information, 
because it would potentially be difficult for those cards to be proc- 
essed through postal machines if they were not a certain weight. 
Is that correct? 

Mr. Blackwell. That is right. 

Ms. Wasserman Schultz. That was your testimony. Okay. Well, 
that would be understandable. Let us say that that is a sound deci- 
sion that you could argue makes some sense. 

What doesn’t make any sense to me at all, and what I think 
makes it evident that you were much more focused on suppressing 
voter participation, is that when those cards that were not printed 
on 80-pound paper reached your office, you rejected them and 
treated them as voter registration applications as opposed to sim- 
ply processing them and allowing those people to register. 

Now, it is one thing if you are going to argue that you are wor- 
ried about the weight of the paper not getting through the postal 
machines. It is completely different when the actual card has 
reached your office and you discard it and not allow it to be count- 
ed as a voter registration and make those people go through the 
process again. 

Can you explain your rationale for that portion of your decision? 

Mr. Blackwell. Congresswoman, two things. First, when the 
issue was brought to my attention, we reviewed it, we acted on it, 
and we had the courage to change our policy. 

Ms. Wasserman Schultz. Courage to change what policy? 

Mr. Blackwell. Of the paper weight. 

Secondly 

Ms. Wasserman Schultz. Wait. But wasn’t that decision yours? 
Wasn’t it you that signed off on what the required weight of the 
paper had to be? 

Mr. Blackwell. Absolutely, as a matter of the record 

Ms. Wasserman Schultz. IBecause you state at the beginning of 
my question that you did think it was the responsibility of a sec- 
retary of state to expand voter participation. This was clearly the 
opposite of that. 

Mr. Blackwell. No. You are wrong. 

Ms. Wasserman Schultz. Am I wrong that you rejected thou- 
sands of voter registration entries that were not on 
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80-pound paper? 

Mr. Blackwell. Excuse me. 

Ms. Wasserman Schultz. Excuse me. Just excuse me. I am ask- 
ing you a question. Is it not true that you rejected thousands of 
voter registration entries that were not on 80-pound paper; that 
you treated them as voter registration applications, even though 
they were not, and did not count those as registrations, and made 
them go through the process again? Is that true? Did do that? It 
is a yes or no question. 

Mr. Blackwell. No, it is not a yes or no question. 

Ms. Wasserman Schultz. It is. Either you did or didn’t do it. 

Mr. Blackwell. On March 21, 2005, the election administrator, 
Patricia Wolfe, speaking to a House committee, explained to her 
that this was a standing 

Ms. Wasserman Schultz. A State House committee? 

Mr. Blackwell. No. Congressional. So it is part of the congres- 
sional record. She is still, she is still 

Ms. Wasserman Schultz. You are still not answering my ques- 
tion. Did you or did you not 

Mr. Blackwell. She is still the administrator of elections in 
Ohio. 

The point that I was making is that it was the policy of the office 
before I was elected secretary of state. It was the policy 

Ms. Wasserman Schultz. What was the policy? 

Mr. Blackwell. The paper. 

Ms. Wasserman Schultz. Mr. Chairman, I ask unanimous con- 
sent for an additional minute. 

Mr. Nadler. Without objection. 

Ms. Wasserman Schultz. What was the policy? 

Mr. Blackwell. The paper weight. 

Ms. Wasserman Schultz. So that is not a decision you made 
yourself? 

Mr. Blackwell. It was a decision that my office had that was 
a continuation of a policy 

Ms. Wasserman Schultz. My understanding is that the policy 
was not actually enforced until you became secretary of state. 

Mr. Blackwell. That is not true. 

Ms. Wasserman Schultz. So before 

Mr. Blackwell. That is not true. 

Ms. Wasserman Schultz. Excuse me. I want to go back 

Mr. Blackwell. It is not true, and it is part of the congressional 
record as of March 21, 2005. 

Ms. Wasserman Schultz. Excuse me. I would like you to answer 
my question on whether or not you rejected thousands of voter reg- 
istrations because they were not — simply because they were not on 
80-pound paper. Did you or did you not do that? 

Mr. Blackwell. They got processed. 

Ms. Wasserman Schultz. When? After they had to go back 
through the registration process? 

Mr. Blackwell. They got processed. 

Ms. Wasserman Schultz. Were they processed the first time 
they were submitted? 

Mr. Blackwell. The answer is no, because that was not the pol- 
icy of the office that I — a policy that I inherited when I got elected. 
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Ms. Wasserman Schultz. That was a policy you had the power 
to overturn. 

Mr. Blackwell. And I did. 

Ms. Wasserman Schultz. Correct me if I am wrong 

Mr. Blackwell. Once the evidence was made to me 

Ms. Wasserman Schultz. What evidence did you need? You 
knew the policy. You denied registrations. 

Mr. Blackwell. Mayhe you weren’t sitting here when I told you 
or when I told the Committee that prior to the incidents in 
2004 

Ms. Wasserman Schultz. Mr. Blackwell, my time has expired, 
and you are dancing around the answer to my question. 

Mr. Blackwell. No. I will answer your question. Prior to 2004, 
the policy of the secretary of state’s office that had been put in 
place in the mid-’90’s before I was secretary of state 

Ms. Wasserman Schultz. Did you or did you not have the au- 
thority to change that upon becoming secretary of state? 

Mr. Blackwell. Which I did. 

Ms. Wasserman Schultz. When? How long after you be- 
came — 

Mr. Blackwell. Once it was told to me that most of the registra- 
tions were coming in over the counter, as I said before, as 

Ms. Wasserman Schultz. But you didn’t change it until after 
thousands were rejected; is that correct? 

Mr. Blackwell. Like I said 

Ms. Wasserman Schultz. This is the question. Mr. Blackwell, 
can you stop talking for 1 second, because I am asking the ques- 
tions, and you are the witness. 

Mr. Blackwell. I am giving my answer, not your answer. 

Ms. Wasserman Schultz. You are rambling and trying to run 
my clock out. 

Mr. Blackwell. I am giving my answer. So give me your ques- 
tion, and I will give you my answer. 

Ms. Wasserman Schultz. I don’t want your answer, I want an 
answer. 

Mr. Blackwell. You don’t want my answer. 

Ms. Wasserman Schultz. No, I do want your answer. 

Mr. Blackwell. You don’t want my answer. You want the an- 
swer that you want to fit your narrative. 

Ms. Wasserman Schultz. Excuse me. 

Mr. Nadler. Can we have one speaker at a time, please? The 
gentlelady from Florida. 

Ms. Wasserman Schultz. Thank you. I would like to know why 
you didn’t change the policy upon becoming secretary of state and 
allowed thousands of registrations to be returned and put through 
the process again. Why didn’t you change that policy? 

Mr. Blackwell. Because I had not looked in a crystal ball and 
anticipated that those registrations were going to come in over the 
counter 

Ms. Wasserman Schultz. Did you think that process was fair? 
Did you think an 80-pound paper rule is fair? 

Mr. Blackwell. As soon as they made the argument, made the 
case, I changed the policy. I did not — and the question that I have 
in my answer is how many of those 
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Ms. Wasserman Schultz. Is it true that you did not change the 
policy? You didn’t change the policy until after 2000. 

Mr. Blackwell. You want your answer. I am giving you my an- 
swer. 

Ms. Wasserman Schultz. Answer this yes or no. Isn’t it true 
you didn’t change the policy until after thousands of applications 
were rejected? 

Mr. Blackwell. Registered or not, the answer is yes. 

Ms. Wasserman Schultz. But they didn’t get registered. 

Mr. Blackwell. They got registered. 

Ms. Wasserman Schultz. Not until after you made them do it 
again, which means thousands — you did make them do it again. 

Mr. Blackwell. That is your answer. They got registered. They 
did get registered. 

Ms. Wasserman Schultz. That was not my question. 

Mr. Blackwell. The integrity of the system is in place. 

Mr. Nadler. The answer is obvious. They didn’t get registered 
the first time. They got registered eventually. 

Ms. Wasserman Schultz. That is just not an answer he likes, 
and makes him look bad, so he is not answering the way we are 
asking it. 

Mr. Nadler. I think we have heard the answer we are going to 
get. 

Mr. Blackwell. We will give you the correct 

Ms. Wasserman Schultz. Excuse me, Mr. Chairman. My time 
has expired, and so his time has expired. 

Mr. Nadler. The time has expired. As I will state at the end of 
the hearing in the normal explanation, witnesses are free to ex- 
pand their answers in written submissions to the Committee after 
the hearing is over. 

Mr. Blackwell. Thank you, Mr. Chairman. 

Mr. Conyers. Mr. Chairman, could I ask unanimous consent to 
ask one further question 

Mr. Nadler. Without objection. 

Mr. Conyers. A question of the gentleman from Ohio: it has 
been learned that Ohio election officials, especially in Franklin 
County, Mr. Blackwell, had difficulty in allocating voting machines, 
and, as a result, voters were disenfranchised from the process. Is 
that correct? 

Mr. Blackwell. There were long lines, and as a result of — it is 
in my written testimony. 

Mr. Conyers. But is the answer yes? 

Mr. Blackwell. No. My — the answer is that they didn’t have 
trouble. 

Mr. Conyers. Is the answer no? 

Mr. Blackwell. The answer is no, they didn’t have trouble. 
They miscalculated. The Democrat chairman or the Franklin Coun- 
ty board of elections has said that. 

Mr. Conyers. No, I am not talking about what he said. You were 
the secretary of state. The answer is still no. 

Mr. Blackwell. The voting machine distribution is made at the 
county level. I would hope this Committee would look at the elec- 
tion law and process in the State of Ohio and stop making things 
up out of whole cloth. 
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Mr. Conyers. Look, we are not here to get your instructions. You 
said the answer is no, and that is what I asked you. You said there 
weren’t voters that were disenfranchised, especially in that county. 
So that is the record. The gentleman has made a statement. 

Thank you, Mr. Chairman. 

Mr. Nadler. Thank you. 

I now recognize the gentleman from Virginia for 5 minutes. 

Mr. Scott. Thank you. Thank you, Mr. Chairman. 

I don’t want to go over the last question, except for just one part 
of it. I am not sure I heard you right. Did anyone submit an appli- 
cation for voter registration on something that was not 80-pound 
paper and not eventually vote? 

Mr. Blackwell. No. I don’t know if they did. 

Mr. Scott. But they were registered. You were considered reg- 
istered if they submitted it on less than 80-pound paper. In the 
fullness of time, everyone was eventually registered. 

Mr. Blackwell. Yes, sir, that is my understanding. 

Mr. Scott. So if they showed up, they were able to vote, as op- 
posed to somebody who has had their form rejected, and they don’t 
find out about it until election day when they are told they can’t 
vote. They were told they could vote if they submitted the proper 
form on lightweight paper. They were considered registered to vote; 
is that right? 

Mr. Blackwell. Right. 

Mr. Scott. To follow up on another question, I think it is clear 
you are not the only person in a position of an election official who 
has partisan activity. Should election officials be governed by guid- 
ance applicable to quasi-judicial personnel rather than partisan 
personnel? 

Mr. Blackwell. Congressman Scott, you have asked a great 
question. This is a debate that has gone on before me and after me, 
and that is whether or not you should take partisanship out of elec- 
tion management. 

The Ohio system is a bipartisan — by definition, a bipartisan proc- 
ess. It is not an apolitical process, it is a bipartisan process. If you 
want to change that system, I mean, you are talking about whole- 
sale change, and people of the State have a right to have a voice 
in that. 

Mr. Scott. Bipartisan at the precinct level where you have both 
sides looking is one thing; it is another thing to have a dispute re- 
solved by somebody who has a partisan interest, an overt partisan 
interest in the campaign. 

So my question isn’t on whether or not both sides — and when you 
have little informal elections, usually both candidates get to send 
somebody in the back room to watch. 

Mr. Blackwell. It is a bipartisan system. Look, it is the same 
system that when Sherry Brown was secretary of state and chair- 
man of the campaign, it is a bipartisan system all the way up the 
chain, and that is a fact. Unless you want to — if you want to 
change the nature, and I think that is a legitimate intellectual de- 
bate, as to whether or not you should move from a bipartisan sys- 
tem or a partisan-based system to a nonpartisan system. 
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Mr. Scott. Do you want to comment on what you meant by the 
awkwardness of having somebody — having a player also be the um- 
pire? 

Mr. Tokaji. Yes, I would. Let me first agree with one thing that 
Secretary of State Blackwell, former Secretary of State Blackwell, 
said. At the local level there is a bipartisan system. We have elec- 
tion boards that are evenly split in Ohio between Democrats and 
Republicans. That is certainly true. At the State level, however, 
like most States, we have a secretary of state, our chief election of- 
ficial, who is elected as the nominee of his or her party, and Sec- 
retary of State Blackwell was quite strongly criticized during the 
2004 election season for making decisions that many people per- 
ceived, I think at least in some instances correctly, as benefiting 
his party. And that is in part what I mean by the umpire being 
a player for one of the teams. 

I do want to emphasize, and I don’t mean this as a personal at- 
tack on Secretary Blackwell, I think the problem does go beyond 
him. It is an institutional problem. 

Mr. Scott. It is not the only State — let me see if I can get an- 
other question in. Mr. Blackwell, how long should people wait be- 
fore they can vote, and how long a wait would actually constitute 
a denial of civil rights? 

Mr. Blackwell. I don’t know the answer to that question be- 
cause I think you have to look at it on a case-by-case basis and the 
circumstances of that time. Let me just tell you the beauty of long 
lines was the fact that it was the result of a successful voter reg- 
istration and get out the vote effort. 

Mr. Scott. Let me just say some have alleged it wasn’t a result 
of the get out the vote effort, it was a result of the fact that you 
didn’t have enough voter machines. You had fewer voting machines 
in some of these precincts than in the primary before that. 

Mr. Blackwell. That is not true, Mr. Scott. 

Mr. Scott, as I explained to you, to the Committee earlier, voting 
machine distribution is made at the county level, not by the sec- 
retary of state. It is not a central decision. It is made at the county 
level by the county boards of elections, and as I say in my formal 
testimony, those decisions are based on an historic pattern of voter 
turnout. 

Mr. Scott. The Chairman is being very, very kind to let me run 
over a little bit. But my question was whether or not there is a 
length of time in which 

Mr. Blackwell. What I am saying is there are circumstances. 
In this case, the long lines were the result of a vibrant get out the 
vote process. 

As a matter of record, I would now like, Mr. Chairman, to submit 
our Your Vote Counts.* 

Mr. Nadler. Without objection. 

Mr. Blackwell. In fact, we had a record turnout of African 
American voters in Ohio in 2004, and Your Vote Counts was a part 
of getting that record, and that was run from the secretary of 
state’s office. As I described, it was the cause to make sure that 
votes counted and people understood 


*The information referred to was not submitted to the Subcommittee. 
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Mr. Scott. Mr. Chairman, if I can just say that the suggestion 
that the long lines going into hours that people had to wait, in my 
view, violating their rights, suggesting that that is a good thing, I 
think, is inconsistent with my view of civil rights. 

Mr. Nadler. The time of the gentleman has expired. 

I now recognize the gentleman from North Carolina for 5 min- 
utes. 

Mr. Watt. Thank you, Mr. Chairman. Thank you for this impor- 
tant hearing. 

I actually want to look forward rather than backwards. Although 
there are concerns about what happened in the last election, I am 
a lot more concerned about what could happen in the next election. 
So I want to turn, Mr. Blackwell, to the very first recommendation 
that you have made in Lessons Learned in Ohio, which is boards 
of election around the country should use the record turnout fig- 
ures from 2004 to better anticipate precinct by precinct demands 
on voting equipment. Unless I misunderstand what you are saying, 
and I certainly am going to give you an opportunity to clarify it if 
I am misunderstanding it, I think that would create absolute chaos 
in this election. 

If we allocate machines, vote equipment, based on a record turn- 
out in 2004 in the 2008 election, you are going to see the very same 
kinds of things that you saw in the 2004 election because — I mean, 
I presume that boards of election in the past have allocated based 
on a hindsight view of what has happened in the past rather than 
a future site view of what they anticipate is going to happen in this 
election. And for us to be looking at turnout in 2004, unless I mis- 
understand what you are saying 

Mr. Blackwell. You didn’t. 

Mr. Watt [continuing]. I just don’t understand how you can be 
recommending that we look at 2004 numbers to calculate this. That 
is my first concern with it. 

The second concern I actually want to address to the professor, 
because when you say boards of election — and I am going to get 
both of these. I am not depriving you of the right to answer. I don’t 
play the game that way. I just want to get my questions on the 
record so that everybody can see where I am going. 

If I read Article I, section 4 of the Constitution that says time, 
places, and manner of holding elections for Senators and Rep- 
resentatives shall be proscribed in each State by the legislature 
thereof, but the Congress may at any time by law make or alter 
such regulations. 

We have got a Presidential election. I don’t see anything in sec- 
tion 4 about a Presidential election. And so the question I want to 
ask is would we as a Congress have the authority to be a lot more 
aggressive than we have historically been in making these kind of 
machine allocation decisions? I know it is micromanagement, but 
if we want a fair Presidential election, and we want to hold our- 
selves up around the world as the pinnacle of democracy, do we, 
under those circumstances, have more authority in a Presidential 
election, and how could we do that? 

Maybe I will let Mr. Blackwell go first on his part, and then you 
go second. 
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Mr. Blackwell. Congressman Watt, the answer to your question 
ties into what Mr. Scott was asking also. There is a practical con- 
sideration of dollars and cents. Now, if you tell secretaries of state 
that you can have budgets allocated by the general assembly on an 
anticipated turnout increase so that you can now redistribute vot- 
ing machines, then I am sure a lot of folks would be anticipatory 
in the number of machines 

Mr. Watt. You are talking about a budget matter, former Sec- 
retary Blackwell. 

Mr. Blackwell. I am talking about number of machines, sir. 

Mr. Watt. I am talking about the allocation of machines. Let me 
read you what your recommendation is again. 

Mr. Blackwell. But you have to have the machines to allocate. 
And you are saying let us be forward-looking and anticipate 

Mr. Watt. That is one part of it. Let me read you what you said. 
You said you adopt what you say, and I am telling you that what 
you say, if read the way you said it, doesn’t make sense to me. 
Maybe it makes sense to you. You said, boards of election around 
the country should use the record turnout figures from 2004 to bet- 
ter anticipate precinct by precinct demands. 

So basically what you are saying, I should look at 2004. I got a 
selected number of machines. And I can anticipate that the pre- 
cinct-by-precinct turnouts are going to be equal. I can have 100 ma- 
chines. In this election, you are going to have a whole different pat- 
tern of turnout, even within the State. 

Mr. Blackwell. If you look at my complete statement 

Mr. Watt. I am reading the complete statement. Let me read it 
to you: Boards of election around the country should use the record 
turnout figures for 2004 to better anticipate precinct by precinct 
demand on voting equipment. 

Mr. Blackwell. Keep reading, because the big number is 1 to 
75, sir. So go all the way down to that, and you will begin to under- 
stand the management and fiscal realities the secretaries of state 
have to live within. And if you will look at that 

Mr. Watt. I understand management and fiscal realities, but if 
I had a million, gazillion dollars, Mr. Blackwell, I wouldn’t allocate 
2008 machines based on 2004 turnout. That would be the ultimate 
act of insanity, in my opinion. 

Mr. Blackwell. Because you don’t. Congressman Watt 

Mr. Nadler. The gentleman’s time has expired. The witness can 
respond briefly. 

Mr. Blackwell. Because you don’t. Secretaries of state are allo- 
cated budgets, and boards of elections are allocated budgets from 
their county commissioners, so they can only distribute machines 
based on the dollars that they have to purchase machines. 

Mr. Nadler. Thank you. 

Mr. Tokaji wanted to comment. 

Mr. Tokaji. I will try to briefly respond. 

Mr. Watt. On the second part. 

Mr. Tokaji. On the second half of your question. 

My opinion is that Congress would have the authority under Ar- 
ticle I, section 4 of the Constitution, the elections clause, to regu- 
late the number of voters per machine for U.S. House and U.S. 
Senate elections. 
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Mr. Nadler. Presidential elections? 

Mr. Tokaji. Presidential elections, Article I, section 4 wouldn’t 
give that power. There might, however, he authority to protect the 
fundamental right to vote under section 5 of the 14th amendment 
to the Constitution. 

Mr. Nadler. Thank you. The time of the gentleman 

Mr. Watt. I ask unanimous consent for 15 seconds. 

Mr. Nadler. Without objection. 

Mr. Watt. Just to argue with his interpretation of this, this gives 
the right to States to allocate for House and Senate. It doesn’t say 
anything about President. Doesn’t give Congress the right. I think 
you got it backwards. 

Mr. Tokaji. Correct. Congress can make or alter such regulations 
for House and Senate elections. 

Mr. Watt. So you are saying because this gives us no authority 
under Presidential elections, we would have to find authority to 
regulate a Presidential election somewhere else? 

Mr. Tokaji. That provision, that is correct, does not expressly 
give Congress authority to regulate. 

Mr. Nadler. The gentleman’s time has expired. 

I would simply point out that if Congress decided to regulate a 
congressional election, it is automatically 

Mr. Tokaji. That would get the job done, yes. 

Mr. Nadler. I thank the panel for its testimony. 

I will point out the announcement I usually make at the conclu- 
sion of the hearing that, without objection, your written statements 
are made a part of the record in their entirety, and you will have 
a few legislative days to respond to any questions which we may 
send to you or to expand upon your testimony. 

I thank the panel. 

Mr. Nadler. I would ask our second panel of witnesses to come 
forward. 

While we are engaging in our maneuver here, I will read the bi- 
ographies of the second panel. 

Gilda Daniels is an assistant professor of law at the University 
of Baltimore School of Law. Professor Daniels joined the U.S. De- 
partment of Justice as a staff attorney in 1995. Between 1998 and 
2000, Professor Daniels worked for the Lawyers Committee for 
Civil Rights Under the Law as a voting rights staff attorney. She 
then returned to the Department of Justice as Deputy Chief of the 
Voting Section in the Civil Rights Division and remained there 
until transitioning to academia in 2006. 

Prior to working on voting rights issues. Professor Daniels rep- 
resented death row inmates and brought prison condition cases at 
the Southern Center for Human Rights. Professor Daniels was a 
Root-Tilden-Snow scholar at New York University School of Law. 

Hans von Spakovsky is a visiting scholar with the Heritage 
Foundation. During his tenure at the foundation, he has written a 
host of publications on voting and election-related issues. Mr. von 
Spakovsky has served as a member of the first Board of Advisors 
for the U.S. Election Assistance Commission and spent 5 years as 
a member of Fulton County Board of Registration and Elections. 

At the Department of Justice, Mr. Spakovsky served from 2002 
to 2005 as counsel to the Assistant Attorney General on Civil 
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Rights, providing advice in enforcing the Voting Rights Act and 
Help America Vote Act of 2002. In 2006 and 2007. Mr. Spakovsky 
was a Commissioner of the Federal Elections Commission. 

J. Gerald Hehert is executive director and director of litigation 
at the Campaign Legal Center. From 1973 to 1994, Mr. Hehert 
served in various capacities within the Department of Justice, in- 
cluding Acting Chief, Deputy Chief, and special litigation counsel 
in the Voting Section of the Civil Rights Division. As chief trial 
counsel within the DOJ, Mr. Hehert litigated over 100 voting rights 
lawsuits, and from 1994 to 1995, he was a part-time staff attorney 
with the Lawyers Committee for Civil Rights Under the Law, spe- 
cializing in voting rights cases. As an adjunct professor of law at 
Georgetown University Law Center, he instructed courses on vot- 
ing rights, election law, and campaign finance regulation. 

Before we begin, it is customary for the Committee to swear in 
its witnesses. If you would please stand and raise your right hand 
to take the oath. 

[Witnesses sworn.] 

Mr. Nadler. Let the record reflect the witnesses answered in the 
affirmative. 

You may be seated. 

Without objection, your written statements are made a part of 
the record in their entirety. We would ask each of you to summa- 
rize your testimony in 5 minutes or less. As a reminder to help you 
keep time, there is a timing light at your table. When 1 minute re- 
mains, the light will switch from green to yellow and then to red 
when the 5 minutes are up. 

The first witness is Professor Daniels. 

TESTIMONY OF GILDA R. DANIELS, ASSISTANT PROFESSOR OF 
LAW, UNIVERSITY OF BALTIMORE SCHOOL OF LAW 

Ms. Daniels. Thank you, Mr. Chairman and Members of this 
Committee. It is a privilege and an honor to appear before you 
today to discuss ways that the Department of Justice can 
proactively address election administration issues prior to Novem- 
ber 2008. 

I have more than a decade of voting rights experience and served 
as a Deputy Chief under both the Clinton and Bush administra- 
tions. Presently I am an assistant professor at the University of 
Baltimore School of Law, where I teach election law, among other 
topics. 

I was a Deputy Chief in 2000 when the country was crippled 
with hanging chads, dimpled ballots, and faulty voting machines, 
and worked within the Voting Section to address the myriad of 
issues that arose during that election. 

The 2004 election enjoyed its share of election administration 
problems, such as the misuse of provisional ballots, overzealous 
poll watchers, and ill-advised voter purges. In light of the problems 
and issues with the last two Presidential elections, it is vitally im- 
portant that the Department use the full breadth of its statutory 
authority to act proactively to ensure that our Democratic process 
provides every eligible citizen the opportunity to access the ballot 
and ensure that that ballot is counted. 
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In 2004, in my estimation, DOJ’s perspective was too retrospec- 
tive and not preventive. An inordinate amount of resources went 
into election day activities. In order to protect the fundamental 
right to vote, the government must act prior to election day. 

Although the Voting Section dispatched more personnel to ob- 
serve elections and upgraded its tracking of election day com- 
plaints, some of the election coverage merely consisted of an attor- 
ney with a cell phone in a U.S. attorney’s office. In order to have 
a meaningful presence that will dissuade political operatives from 
manipulating the voting process to disenfranchise eligible citizens, 
the Department should initiate contact with both State election of- 
ficials and organizations to engage in a significant exchange of in- 
formation in a nonpartisan and proactive way. 

In my written testimony I have outlined six critical problem 
areas during the 2004 election cycle and proposed steps that the 
Justice Department should take to ensure that these problem areas 
are not repeated this November. I will highlight a few of those 
areas here. 

First, voter registration. In 2004, the Department received a high 
number of calls from persons who stated that they registered to 
vote, yet their names were not on the voter roles. In many in- 
stances, these persons were new registrants, and their voter reg- 
istration application was not processed. To remedy this. State elec- 
tion officials should ensure that the counties are processing voter 
registration applications in a timely manner. The Department of 
Justice should provide more oversight to ensure that jurisdictions 
are not rejecting applications that provide sufficient information to 
determine the eligibility of an applicant. 

Further, the Department should encourage jurisdictions to do 
more followup with voters if the registration application does not 
provide enough information to determine eligibility. 

Voter purges. A recent survey on voter purges reveal that two- 
thirds of the responding States did not require election officials to 
notify voters when they purged them from the voter roles, denying 
these voters an opportunity to contest erroneous purges. Instead of 
carrying out the primary function of the National Voter Registra- 
tion Act to increase voter registration, the DOJ’s Voting Section is 
concentrating its NVRA enforcement priority on pressuring States 
to conduct massive purges of their voter rolls. 

Admittedly, States do need to maintain accurate voter roles, and 
DOJ should ensure that these and other purges do not violate the 
safeguard provisions of the NVRA. At the same time, it should not 
abandon other NVRA enforcement. 

Voter ID. In 2000, only 11 States required all voters to show 
some form of identification. In 2006, the number doubled to 22 
States requiring all voters to present some form of ID. Any change 
in rules that affect the voters’ ability to cast a ballot, such as poll- 
ing place changes and voter ID, can cause voter confusion. 

It is important to note that new voter ID laws adversely impact 
students. In 2004, DOJ received numerous calls from students who 
were told that their university ID would not be accepted. Con- 
sequently, it is essential that the Department communicate with 
States to make sure that they are in compliance with voting stat- 
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utes, and that any changes of voting status or location is clearly 
communicated to the voter well before the election. 

Finally, election coverage. Because of the high attorney turnover 
in the Voting Section, this is probably the first Presidential election 
for most of the Voting Section staff attorneys. The attorneys who 
left between 2002 and 2006 have significantly more litigation and 
election coverage experience than the present staff. Accordingly, it 
is crucial that in preparing for election coverage, the section should 
use its preelection calls to ensure that jurisdictions are prepared. 
It should release the list of jurisdictions where it will provide elec- 
tion observers at least 1 week prior to election day. It should also 
limit the practice of utilizing the U.S. Attorney’s offices and the 
FBI, which were primarily trained in identifying election crimes or 
voter fraud. 

After the 2000 election, and certainly by 2002, the Civil Rights 
Division Voting Section shifted its focus from enforcing the voting 
rights of minorities under section 2 of the Voting Rights Act, as evi- 
denced in the lack of cases brought on behalf of African Americans, 
and to the enforcement of section 203 for language minorities, the 
protection of overseas and military voters, HAVA compliance, and 
voter fraud issues. This lack of enforcement of the Voting Rights 
Act would indicate a well-documented shift away from enforcement 
of statutes that require free and full access to a new emphasis on 
restricting the ballot in the name of integrity. This must be cor- 
rected. 

In conclusion, DOJ should renew efforts to coordinate with civil 
rights and other organizations to discuss election day preparedness, 
and learn how these groups plan to approach various voting irreg- 
ularities, and share how DOJ will address issues. 

Once a person is turned away, purged, or given a provisional bal- 
lot that is ultimately not counted, after election day very little can 
be done to remedy that lost vote; while at the same time the 
disenfranchising of America’s voters occur, one uncounted provi- 
sional ballot, one voter ID, one mistaken purge at a time to create 
a cumulative effect that could ultimately challenge the notion of 
our participatory democracy. Consequently, the best time to correct 
for potential disenfranchising methods is to establish a proactive 
plan now. 

Thank you. 

Mr. Nadler. I thank the witness. 

[The prepared statement of Ms. Daniels follows:] 

Prepared Statement of Gilda R. Daniels 

Chairman Conyers, and members of this Subcommittee, it is a privilege and an 
honor to appear before you today to discuss ways that the Department of Justice 
(DOJ) can proactively address election administration issues prior to November 
2008. 

I served in the DOJ, Civil Rights Division, and Voting Section as a staff attorney 
from 1995 to 1998, then left to work in the Lawyers’ Committee for Civil Rights 
Under Law in its Voting Rights Project for two years and returned to the DOJ in 
the capacity of Deputy Chief in the Civil Rights Division, Voting Section. I served 
as Deputy Chief for six years, from 2000 to 2006 before leaving to become an Assist- 
ant Professor at the University of Baltimore, School of Law, where I teach Election 
Law among other topics. I have more than a decade of voting rights experience and 
served as a Deputy Chief under both the Clinton and Bush administrations. I was 
a Deputy Chief in 2000, when the country was crippled with hanging chads, dimpled 
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ballots and faulty voting machines and worked within the Voting Section to address 
the myriad of issues that arose during that election. 

Since the 2000 Presidential election the voting rights vocabulary has expanded to 
include terms such as, “voting irregularities” and “election protection” and created 
a new debate regarding voter access versus voter integrity. Despite the debates and 
new legislation in the form of the Help America Vote Act (HAVA),i and the contin- 
ued enforcement of other voting statutes such as the Voting Rights Act^ and the 
National Voter Registration Act, (NVRA), problems persist in the operation of our 
participatory democracy. 

What we have witnessed since 2000, particularly during the 2004 election, gave 
us some reason to hope but also reason for concern. Although outdated voting ma- 
chines were not the primary problem in 2004, the use of electronic voting machines 
birthed new concerns about accuracy and reliability, along with questions regarding 
poll workers’ ability to master the technology. This election enjoyed its share of elec- 
tion administration problems such as the misuse of provisional ballots,® overzealous 
poll watchers, and ill-advised voter purges. 

Many of the calls received or infractions observed on Election Day do not rise to 
a legally actionable level. After any election, however, no immediate remedy exists 
for the mistakenly purged voter or an uncounted provisional ballot. Disenfranchise- 
ment, however, occurs one voter at a time and can create a pattern for a jurisdiction 
or a political party that should be addressed and thwarted well before Election Day. 
In light of the problems and issues with the last two Presidential elections, it is vi- 
tally important that the Department use the full breadth of its statutory authority 
to act proactively to ensure that our democratic process provides every eligible cit- 
izen the opportunity to access the ballot and ensure that the ballot will be counted. 

After the 2000 election and certainly by 2002, the Civil Rights Division, Voting 
Section shifted its focus from enforcing the voting rights of minorities under Section 
2 of the VRA, as evidenced in the lack of cases brought on behalf of African-Ameri- 
cans, to enforcement of Section 203 for language minorities, the protection of over- 
seas and military voters under UOCAVA, HAVA compliance and voter integrity 
(fraud) issues. In fact, this administration brought the first case pursuant to Section 
2 on behalf of white voters in Noxubee, MS.’^ This lack of enforcement of the Voting 
Rights Act would indicate a well documented shift away from enforcement of stat- 
utes that require free and full access to a new emphasis on restricting the ballot 
in the name of integrity. This must be corrected. 

The problem with the Voting Section’s changed perspective particularly in 2004 
was that it was too retrospective and not preventative. In order to protect the funda- 
mental right to vote, the government must act prior to Election Day. Although the 
Voting Section dispatched more personnel to observe elections and upgraded its 
tracking of Election Day complaints, some of the “election coverage” merely con- 
sisted of an attorney with a cell phone in the US Attorneys’ office. In order to have 
a meaningful presence that will dissuade political operatives from manipulating the 
voting process to disenfranchise eligible citizens, the Department should initiate 
contact with both state election officials and organizations to engage in a significant 
exchange of information in a nonpartisan and proactive way. 


^The Help America Vote Act of 2002 has the stated purpose of with the stated purpose of 
“establish[ing] a program to provide funds to States to replace punch card voting systems, to 
establish the Election Assistance Commission (EAC) to assist in the administration of federal 
elections and to otherwise provide assistance with the administration of certain federal election 
laws and programs, to establish minimum election administration standards for States and 
units of local government with responsibility for the administration of federal elections, and for 
other purposes.” Help America Vote Act (tlAVA), Pub. L. No. 107-252, 116 Stat. 1666 (2002); 
The HAVA is codified at 42 U.S.C. 15301 to 15545. 

2 The Voting Rights Act, (VRA), which has been heralded as the most effective piece of Con- 
gressional legislation in our nation’s history, outlawed practices such as literacy tests, empow- 
ered federal registrars to register citizens to vote, and gave the Attorney General the power to 
bring widespread litigation instead of the piecemeal approach of the past. As a result, wide dis- 
parities between blacks and whites in voter registration narrowed considerably throughout the 
South and the number of African-American elected officials increased tremendously. 

®The Help America Vote Act requires states to provide provisional ballots, which allow voters 
whom election administrators would otherwise deem ineligible for reasons ranging from a lack 
of required ID to a voters name not appearing on the list of registered voters, to cast ballots 
despite lacking the proper identification or, in some states, attempting to vote in the wrong pre- 
cinct. 

’^In 2005, the DOJ filed suit against the Noxubee County Democratic Executive Committee, 
Noxubee County Election Commission and Ike Brown, Chair of the Democratic Executive Com- 
mittee in Noxubee, MS. See, United States v. Ike Brown, et.al., 494 F.Supp.2d 440 (S.D.Miss. 
2007) 
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Based upon my experience, I suggest that the DOJ employ the following proactive 
enforcement practices: 

Voter Registration. The electoral process requires that states compile lists of el- 
igible and legal voters. The NVRA requires States to maintain voter registration 
lists for federal elections. The NVKA considers applications received or postmarked 
at least 30 days before a federal election as timely. It also requires that election offi- 
cials notify voters that their applications were accepted or rejected. The concern 
over voter registration is twofold: 1) the increase in state laws that restrict an orga- 
nization’s ability to register citizens (third-party registration) and 2) the increase in 
voter registration applications and election administrators’ ability to process those 
applications prior to Election Day. Some states, e.g., Ohio, Florida, and Georgia, 
have made changes to voter registration procedures that make it more difficult for 
third parties, such as the League of Women Voters and the NAACP, to conduct 
voter registration drives. Litigation has already commenced in Ohio, Florida, Geor- 
gia and Pennsylvania. The inability of groups to perform voter registration could ef- 
fectively diminish the number of eligible voters, who are able to register. 

In 2004, the Department received a high number of calls from persons who stated 
that they registered to vote, yet their names were not on the voter rolls. In many 
instances, these persons were new registrants and their voter registration applica- 
tion was not processed. It is hoped that the remarkable increase in voters for the 
Presidential primaries alleviated some administrative processing problems. 

State election officials should ensure that the counties are processing voter reg- 
istration applications in a timely manner. The Department should contact those 
states where problems occurred in 2004, 2006 and during the Presidential primary 
season to make certain that jurisdictions are in compliance with voting rights stat- 
utes. DOJ should provide more oversight to ensure that jurisdictions are not reject- 
ing applications that provide sufficient information to determine the eligibility of an 
applicant. Further, it should encourage jurisdictions to do more follow-up with vot- 
ers if the registration application does not provide enough information to determine 
eligibility 

Voter Purges. The NVRA also requires States to keep accurate and current voter 
registration lists, including purging those persons who have died or moved. Before 
removing persons or performing list maintenance procedures, the NVRA requires 
that list maintenance programs are uniform and non-discriminatory, comply with 
the Voting Rights Act, and can not occur 90 days before a federal election. States 
may only remove voters after complying with the NVRA’s fail-safe provisions, which 
allow for removal of voters from registration lists if they have “been convicted of 
a disqualifying crime or adjudged mentally incapacitated,” according to state law.® 
The process of removing ineligible voters from state compiled registered voter lists 
is called voter purge. Although state governments have passed legislation that 
causes specific individuals, such as felons, to be ineligible voters, voter purge can 
also cause the removal or invalidation of eligible and legal voters from voter lists. 
Florida has been the center of numerous electoral debates due to the conflicts and 
controversies that surrounded the 2000 elections. Critics have called the voter 
purges in Florida during the 2000 election as “A wildly inaccurate voter purge lists 
that mistakenly identified 8,000 Floridians as felons thus ineligible to vote and that 
listed 2,300 felons, despite the fact that the state had restored their civil rights.”® 

There are various problems surrounding how voter lists are purged. Approxi- 
mately, twenty-five percent of the states in an ACLU/Demos survey reported that 
they compile purge lists without reference to any legislative standards. About half 
of those surveyed purged their voter lists using only an individual’s name and ad- 
dress, not a one hundred percent match involving full name and social security 
number. No state surveyed had codified any specific or minimum set of criteria for 
its officials to use in ensuring that an individual with a felony conviction is the 
same individual being purged from the voter rolls. Two-thirds of the states surveyed 
do not require elections officials to notify voters when they purge them from the 
voter rolls, denying these voters an opportunity to contest erroneous purges. 


®The NVRA also provides additional safeguards under which registered voters would be able 
to vote notwithstanding a change in address in certain circumstances. For example, voters who 
move within a district or a precinct will retain the right to vote even if they have not re-reg- 
istered at their new address, which is at odds with the way some states administer provisional 
ballots, only counting those cast in the proper precinct. 

® Verified Voting Foundation, Open Voter Purge List, http://www.verifiedvotingfoundation.org/ 
article. php?id=2394 (June 12, 2004) 
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Couple this with reports that DOJ threatened to sue ten states to purge voter 
rolls before the 2008 presidential election^ Concerns have been raised that “the Jus- 
tice Department’s Voting Section is ignoring the primary purpose of the NVRA to 
‘establish procedures that will increase the number of eligible citizens who register 
to vote in elections for federal office.’ ” ® Instead of carrying out the primary function 
of the NVRA to increase voter registration, the DOJ’s Voting Section is concen- 
trating its NVRA enforcement priority on pressuring states to conduct massive 
purges of their voter rolls. Notwithstanding these arguments, states do need to 
maintain accurate voter rolls and DOJ should ensure that these and other purges 
do not violate the safeguard provisions of the NVRA. At the same time, it should 
not abandon other NVRA enforcement. 

Voter ID. Many states changed their voter id requirements to comply with the 
HAVA, which required that all first time voters who registered by mail without pro- 
viding id verif3dng info must vote in person and provide an acceptable form of id.^ 
In 2000, only eleven states required all voters to show identification. In 2006, the 
number doubled to twenty-two states requiring all voters to present some form of 
id. Opponents have argued that voter id laws cause an undue burden on poor, mi- 
nority, disabled, and elderly citizens and that the expense in obtaining even the 
“free” ids are cost prohibitive for many Americans.'^® Proponents argue that more 
restrictive voter id laws are needed to prevent voter fraud. 

The most restrictive requirement was passed in Indiana, which requires all voters 
to show a photo id before casting ballots. If the voter lacks a photo id, she must 
vote provisionally and subsequently return to the clerk’s office and produce a photo 
id or sign an indigency affidavit before the vote can be counted. The Supreme Court 
recently upheld this law.^i In 2005, Georgia’s passage of a similar voter id law set 
off what has been called a “firestorm” of activity in the media. Georgia is a state 
covered by Section 5 of the VRA, which requires specific jurisdictions to submit all 
voting changes — including but not limited to, polling place changes and redis- 
tricting — to either the United States Attorney General or the United States District 
Court for the District of Columbia for approval. Georgia’s submission to the Attor- 
ney General and the subsequent preclearance of the id legislation only fueled the 
flames. The proposed bill reduced the acceptable forms of voter identification from 
seventeen to five: a driver’s license, a passport, a state or government issued ID, 
a military ID or a tribal ID.^^ 

Although courts and the Attorney General have found these voter id laws con- 
stitutional, opponents continue their concern for the impact on those less likely to 
possess the requisite identification and their ability to cast a ballot. With the pas- 
sage of these more restrictive laws in Georgia and Ohio and more states following 
suit, it is imperative that the DOJ monitor those states where the voter id laws 


See, New York Times Opinions/Editorial, What Congress Should Do, October 24, 
2004Stephen Roosevelt, Bush Administration Orchestrating Massive Voter Purge Before 2008 
Election, Veteransforcommonsense.org (July 17, 2007). 

8 Id. 

8 HAVA requires the following identification: if voting in person, a drivers license or other 
photo id, a copy of a current utility bill, bank statement, government check, paycheck, or other 
government document that shows the name and address of the voter; or if voting by mail, voter 
must submit with the ballot a copy of a current and valid photo identification; or a copy of a 
current utility bill, bank statement, government check, paycheck, or other government document 
that shows the name and address of the voter. 

^8 New voter id laws could adversely impact students, who may have a university id, but lack 
a photo id with an address within the state. 

Recently, in Crawford u. Marion County, the Supreme Court found that the Indiana legisla- 
ture’s purported rationale for passing the most restrictive voter id law in the country did not 
violate constitutional principles. 

See, 28 C.F.R. Part 51, Section 5 Regulations. 

18 The 17 acceptable forms of identification were as follows: valid Georgia driver’s license; 
valid identification card issued by a branch, department, agency, or entity of the State of Geor- 
gia; another state, or the United States authorized by law to issue personal identification; valid 
United States passport; valid employee identification card containing a photograph of the elector 
and issued by any branch, department, agency or entity of the United States government, the 
State of Georgia, or any county, municipality, board, authority or other entity of Georgia; valid 
employee identification card contain a photograph of the elector issued by any employer of the 
elector in the ordinary course of business; valid student identification containing a photograph 
of the elector from any public or private college, university, or postgraduate technical or profes- 
sional school located within the State of Georgia; valid Georgia license to carry a pistol or re- 
volver; valid pilot’s license; US military ID; birth certificate; Social security card; certified natu- 
ralization documentation; copy of court records showing adoption, name or sex change; utility 
bill; bank statement showing name and address of the elector; government check or payment 
with name and address of the elector or other government document showing name and address 
of the elector. Ga. Code Ann. §21-2-417. 
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have changed, since the 2004 election. Any change in rules that affect a voters’ abil- 
ity to cast a ballot, such as polling place changes, voter id, etc., can cause voter con- 
fusion. It is essential that DOJ communicate with states to make sure that they are 
in compliance with voting statutes and that any changes of voting status or location 
is clearly communicated to the voter, well before the election. 

Poll Watchers. Most states allow candidates to designate persons to watch the 
election process inside the polling place. These poll watchers, however, are not al- 
lowed to interfere with the process. In 2004, political candidates and parties dis- 
patched thousands of attorneys and other individuals to “monitor” the administra- 
tion of the election. We saw poll watchers launch an enormous number of strategic 
challenges to voters’ eligibility, some based on race and language ability. Addition- 
ally, in some instances, at any given time, polls had more watchers than workers 
or actual voters. 

In 2004, Republicans in Wisconsin attempted to challenge the registrations of 
5,600 voters in Milwaukee but were turned down in a unanimous decision by the 
city’s bipartisan election board. In Ohio, Republicans challenged 35,000 voters, after 
compiling their names through a caging scheme. The people on the list had either 
refused to sign letters delivered by the Republican Party or the letters had been re- 
turned as undelivered. Voters in Ohio won an injunction preventing challengers 
from remaining at voting-stations. 

The Department should send a letter to states and organizations where this prac- 
tice was problematic. Outreach, through the form of a letter, to organizations and 
state entities, should remind these groups and elected officials of the voters’ rights 
and the process the poll watcher and poll worker should follow. Although the proc- 
ess for designating a poll watcher varies state to state these laws must comply with 
Section 2 of the Voting Rights Act, which outlaws discriminatory voting practices 
or procedures. 

Provisional Ballots. A consequence of excessive voter challenges was the use of 
provisional ballots. In some instances, due to misinformation or a lack of poll worker 
training, poll workers asked the challenged voter to cast a provisional ballot. In 
some states, if a voter casts a provisional ballot in the wrong polling place, pursuant 
to state rules, the provisional ballot was not counted. DOJ should make certain 
that jurisdictions are not administering provisional ballots with a discriminatory 
purpose or a discriminatory result. 

Election Coverage. Under Section 4 of the Voting Rights Act, the Attorney Gen- 
eral may send federal observers to any jurisdiction that is required to submit all 
of its voting changes for review under Section 5 of the VRA or where provided in 
a Consent Decree. The majority of the Voting Section’s preparation relies upon its 
election coverage, which dispatches DOJ personnel under the direction of Voting 
Section attorneys to observe Election Day activities and report any irregularities to 
Voting Section managers and then work with the jurisdiction to correct those prob- 
lems. The Voting Section, however, has limited staff and with the high rate of career 
attorney turnover, the level of expertise necessary in the area of election coverage 
will require an even higher level of training. Because of the Voting Section’s limited 
number of senior well trained staff, the various Election Protection programs can, 
at a minimum, provide the Department’s toll free number and have a designated 
person to relay vital information of voting irregularities or voting rights statute vio- 
lations to the Department. Additionally, in preparing for election coverage, the Sec- 


i^With one type of caging, a political party sends registered mail to addresses of registered 
voters. If the mail is returned as undeliverable — because, for example, the voter refuses to sign 
for it, the voter isn’t present for delivery, or the voter is homeless — the party uses that fact to 
challenge the registration, arguing that because the voter could not be reached at the address, 
the registration is fraudulent. A political party challenges the validity of a voter’s registration; 
for the voter’s ballot to be counted, the voter must prove that their registration is valid. 

Spencer v. Blackwell, 347 F.Supp.2d 528 S.D.Ohio (2004). 
i®The administration of provisional ballots, however, has been called into question for the 
myriad of ways that election administrators determine whether to count the ballot. In 2004, the 
first year that HAVA required state’s to provide provisional ballots, nearly 1.9 million of those 
ballots were cast and 1.2 million provisional ballots were counted, which left more than half a 
million people disenfranchised. See, Election Data Services, Election Day Survey, conducted for 
the U.S. Election Assistance Commission, at 6—5 (Sept. 27 2005). Moreover, poll worker confu- 
sion and unavailable ballots accounted for even more disparities. A People for the American Way 
report found: 

There was widespread confusion over the proper use of provisional ballots, and widely 
different regulations from state to state — even from one polling place to the next — as 
to the use and ultimate recording of these ballots. 

See, People for the American Way et ah, Shattering the Myth: An Initial Snapshot of Voter Dis- 
enfranchisement in the 2004 Elections, at 8 (December 2004). 
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tion should use its pre-election calls to insure that jurisdictions are prepared. It 
should also release the list of jurisdictions where it will provide election observers 
at least one week prior to Election Day. It should also limit the recent practice of 
utilizing the US Attorneys’ offices and the FBI, which were primarily trained in 
identifying voter fraud. 

Today, American citizens are registering to vote at exceptionally high rates. Mi- 
nority and young voters are energized and eager to turnout and participate in what 
has certainly proven to be one of the most historic election cycles in our lifetimes. 
However, these efforts will prove futile if ultimately, these voters are unable to cast 
ballots that will count on Election Day. In my testimony, I have outlined some of 
the critical problem areas during the 2004 election cycle and proposed steps that 
the Justice Department should take to ensure that these problems are not repeated 
this November. However, it is essential that the Department act now. 

In conclusion, DOJ should renew efforts to coordinate with civil rights and other 
organizations to discuss Election Day preparedness and learn how those groups plan 
to approach various voting irregularities and share how DOJ will address issues. 
Once a person is turned away, purged, or given a provisional ballot that is ulti- 
mately not counted, after Election Day very little can be done to remedy that lost 
vote. While at the same time, the disenfranchising of America’s voters occur one un- 
counted provisional ballot, one voter id, one mistaken purge at a time to create a 
cumulative effect that could ultimately challenge the notion of our participatory de- 
mocracy, i’’ Consequently, the best time to correct for potential disenfranchising 
methods is to establish a proactive plan NOW. 

Mr. Nadler. Mr. von Spakovsky is recognized for 5 minutes. 

TESTIMONY OF HANS A. von SPAKOVSKY, VISITING SCHOLAR, 
THE HERITAGE FOUNDATION 

Mr. VON Spakovsky. Thank you, Mr. Chairman. I appreciate the 
invitation to he here today. 

The largest group of disenfranchised voters in the country by far 
remain overseas voters, particularly military voters and their fami- 
lies. The Uniform Overseas Citizens Absentee Voting Act of 1986 
guarantees their right to vote. However, out of an estimated 6 mil- 
lion potentially eligible UOCAVA voters, the EAC, Election Assist- 
ance Commission’s, 2006 survey found that less than a million bal- 
lots were requested. So only I 6 V 2 percent of the eligible overseas 
voters sought to vote. Of that million ballots, only 330,000 were ac- 
tually cast or counted, resulting in a turnout of only 5.5 percent of 
the eligible overseas voters. 

Seventy percent of those ballots were not counted because they 
were returned — the ballots were returned — uncompleted ballots 
were returned to election officials as un deliverable. The others 
were not counted because they returned after the deadline for re- 
ceipt. 

These problems were due to the fact that military personnel 
moved fairly often to new bases and locations, and because of the 
slowness of the overseas mail system that’s still used for these ab- 
sentee ballots. It can take more than 30 days for a ballot to make 
a round trip between the United States base in Iraq, for example, 
and coming back. And it is vitally important that States mail out 
absentee ballots at least 30 days before the election and hopefully 
40 — at least 45. 

In 2002 and 2004, DOJ was forced to file lawsuits after counties 
and various States such as Georgia, Pennsylvania, and Texas failed 


^'^For further discussion on the cumulative effective of new millennium disenfranchising 
methods, see, Gilda R. Daniels, A Vote Delayed is a Vote Denied: A Preemptive Approach to 
Eliminating Election Administration Legislation that Disenfranchises Unwanted Voters, forth- 
coming in the University of Louisville Law Review, November 2008. 
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to send out absentee ballots in time for overseas voters to receive 
them. It’s essential that the Department of Justice and the Federal 
Voting Assistance Program office at DOD set up an extensive moni- 
toring program to survey and track the 3,000-plus counties around 
the country that are responsible for sending out these ballots and 
make sure that they send them out in time. 

The FVAP office also needs to set up an extensive data matching 
service for election officials to check the mailing addresses of 
UOCAVA voters. They already do this to some extent, but they 
need an automated service that can handle large lists of voters and 
can send e-mails to service members, notifying them of the prob- 
lem. The mail delay could be cut in half through H.R. 5673, that’s 
the Military Voting Protection Act, which has been introduced in 
Congress and which would provide international express mail pick- 
up of overseas military ballots for return to the U.S. 

Another problem we have are noncitizens, both illegal and legal 
residents, unlawfully registering and voting in our elections. Elec- 
tion officials have no systematic way of checking citizenship of reg- 
istered voters, but there are enough reports of specific incidents, 
convictions and other cases from various States to leave no doubt 
that aliens are illegally participating in our election. 

In 1985, the regional INS Director in Illinois testified that there 
were 25,000 illegal and 40,000 legal aliens registered in Chicago. 
Harris and Bexar County, Texas and Maricopa County, Arizona 
have recently found aliens registered and voting in their counties. 
And DOJ has convicted aliens in Alaska, Florida, D.C., and Colo- 
rado for violating Federal law and voting in Federal elections. Half 
of the 9/11 hijackers were registered to vote. 

DHS has consistently refused to cooperate with local officials in 
checking the citizenship status of registered voters. This is a viola- 
tion of 8 U.S.C. 1373, and it should be investigated by Congress. 

Local and State election officials should be given access to the 
same electronic databases maintained by DHS, such as E-Verify, 
that are used by employers to check citizenship status of prospec- 
tive employees. And the NVRA ought to be amended so that it re- 
quires District Court clerks and Federal courts to notify election of- 
ficials when jurors summoned from voter registration lists are ex- 
cused from jury duty because they are not citizens. That would be 
similar to section 8(g) of the NVRA, which already exists and which 
requires U.S. attorneys to notify local election officials when indi- 
viduals are convicted of Federal felonies. 

A number of States, such as Ohio, Iowa, South Dakota, are vio- 
lating section 303(b) of HAVA. That’s the provision that Congress 
added requiring individuals who register to answer a citizenship 
question. These States are registering individuals even when they 
leave the citizenship question blank. 

Another problem is that State DMVs, in order to comply with 
NVRA, as they believe it, automatically offer voter registration to 
every individual who comes in for a driver’s license without distin- 
guishing between individuals who are coming in who are not U.S. 
citizens. 

I would conclude by saying that while all of these are problems 
that need to be dealt with, overall we have an election process, I 
think, that we can be proud of and one that does strive to enfran- 



174 


chise all eligible Americans so they can vote. And it’s something we 
should not lose sight of as we do continue to work to improve our 
democratic system. 

Thanks. 

[The articles submitted by Mr. von Spakovsky follows:] 
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The Threat of Non-Citizen Voting 

Hans A. von Spakovsky 


In 2005, Uie U S. Govt-rnmcnc Accouniahilily Ollice 
louiul lhal up lo 3 pcrtcnl ol iht: 30.000 individuals 
tailed lor jury duly iroiii \ oicr reaisiraiion rolls over .i 
Iwo-ycar penpd in jiisl one U.S disintl touri were 
noi U.S. dliKns. ' While dial nuy not seem like many, 
jusi 3 ixrceni ol reyislcred volens would h.nve Iwen 
more ili.iii enoiifdi lo provide die winning presiden- 
tial vote margin in Flonila in 2I.KX), Indeed, the Cen- 
sus Biire,au esliniales dial there .ire over a million 
illegal aliens in Florida.' anti die U S De[ianmem ol 
Jiisiice (DOJ) hiis prosetuieil more noii-tiiiaen voling 
eases in Florida than in any other stale ^ 

Flondn is noi uniL|ue. Thousands of non-eilizens 
are rcgislercd lo vote in some stales, and tens il ntM 
hundreds ol thousands In total may be present on the 
voter mils nalioiiwide These numbers are signditaiu 
total elctiions are ollen deeidetl by only a handlul ol 
voles, and even national eletiions have likely been 
wiihin die margin ol the niimhei ol non-titiacni: ille- 
gally registered to vole. 

Yet there ts no reliable method to determine the 
number ol non-tilizetis registered or aetually voting 
iK’tause most laws lo ensure dial only titizens vote 
are Ignored, are inadet|uaie. or are sysieinaiitally 
undemiined by government ollitials Those who 
ignoie the im[ilieaiions ol nonn.iti 2 eu registration and 
volIng either are wllllully blind to the problem or 
may actually lavor this lonii ol illegal voling 

Americans may di.sagrec on many areas of imnii- 
graiion policy, bm not on the basic prmcpale that 
only citizens — and not non-ciliiens. whether legally 



Talking Points 

There is significant evidence ol non-ctuzen 
voling. The 20(10 presidential election and 
many local elections have been derided 
witbm the margin of the numhet of non-rit- 
izens illegally registered lo vole 
The prohleni is mulllfaceled: Federal agen- 
cies refuse to give eleclion officials Inlorma- 
lion on voters' citizenship status: a failed 
•honor system" relies on non-citizens lo 
comply with the law: federal laws have 
been implemenied in ways that encourage 
non-citizens to register: and lax enforce- 
ment gives non-citizens strong incentives to 
obtain voter registration caids. 

The solutions, however, are straightlorwaid: 
Anyone who registers to vote should he re- 
quired to provide proof of cilizefiship: election 
offitials should have access lo E-Vcrily lo 
help determine registrants citizenship status: 
stale DMVs should not allow non-citizens lo 
register lo vote: and courts should notify 
elettioit nffltlafs when Individuals sum- 
moned for |ury duty from voter registration 
lists are excused (or non-t illzenship 


TTiis papor iti Its entirety, can be lound at 
ivwM'. 'Lt^aHsxiie5/kn28 ^ 

Rroducod by ijio Cenipr lot Legal and AJdiCiat Stuckes 
Pubksbed by The Heritage Foundalron 
214 Movsachuse^ts Avenue. Nt 
Wa&hlrrglon. DC 20002-499!J 
<2021 54C-44t)0 • heritage org 

tuning written here ts to be cunsiruecl as necessairly reflect- 
ir>g the Views ol The Heniage Foundation Of as an attempt 
In aid or hinder the pessa^^ ol any Ml before Congress 
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preseru or noi — should be able to vote in elections. 
Unless and until immifiranL'; become citizens, they 
must respect the laws that Iwr non-citizen voting, 
To keep non-uiiizens from diluting citizens* votes, 
ininugraiton and election oflkials must cooperate 
lar more eflectivcly than they have to date, and 
stale and federal ofTicials must increase their efforts 
to enforce the laws against non-eitizcn voting that 
are already on the liooks. 

An Enduring Problem 

Illegal voting by immigrants in America is noth- 
ing new. Almost as long as there have been elec- 
tions. there have l)een Tammany Halls irynng to 
game the ballot lx)x. Well into the 20Lh century, the 
political machines asserted their ascendancy on 
Eleaion Day, stealing elections in the boroughs of 
New York and the wards of Chicago. Quite regu- 
larly, Irish iinniigrnnts were lined up and counicHl 
In canvasses long lieloie the term “citizen'* ever 
applied to them — and today it is little dillerent. Yet 
in the debate's ov'er what to do about the 8 million 
to 12 million illegal aliens esiiin«aied to be in the 
United Stales, thcie iias been virtually no discus- 
sion ol how to ensure that they land millions ol 
legal aliens) do not register and vole in elections. 


Citizenship is and should be a basic requirement 
lor voting. Citizenship is a lej^l requirenient to vole 
ill federal and state elections,'* except for a small 
number of local elections In a few jurisdictions.^ 
Some Americans argue that alien voting is a non- 
existent problem or dismiss reported cases of non- 
cuizeti voting as unlmijonani liccause, they claim, 
there are no cases in which non-citizens “intention- 
ally'' registered to vote or voted “while knowing 
that they were ineligible.”^ Even il this latter claim 
were true— which it is not— every vote cast by a 
non-etnzen, wheihev .in illegal alien or a rcsidenl 
alien legally in the country, dilutes or cancels the 
vote of a citizen and thus disenlranchises him or 
her. To dismiss such stolen votes bcGiuse the non- 
citizens supposedly did not know' they w'ere acting 
illegally when they cast a vole debases one ol the 
most iinix.mant lights of citizens/ 

The evidence is indtspuiable that aliens. Ix>lh legal 
and illegal, are registering and voting in feiiera), 
slate, and local eleclions. Following a mayors race 
III Qimpion, Calilornla, for example, aliens lesii- 
flctl under oaih In court thni they voie<l in the elec- 
tion.** In thai case, a candidate who was elected to 
the city council was jicrmanenily disqualified from 
holding public olTicc in California lor soliciting 


J , Govt A\ rouNTAWinv on=icr.. [:ij-ltion,s; AormosAi Data Caxjld i Iri p stAtt anp U>cAi hi.ecrioN OHFiaAi> Maintain 
ACcI.'RAIG MfJtni IlsT^ 4i t2<W5). 

2. SrtvijN Ca-uarota. Cm r>r I.mmicr Stv-d . Kimigranis in mil Uniuli States. 2iHi 7: A PRoi'iUi or AMf ricaS Fokiiign 
Born Popi'IATION >1 12007) 

T i jjiw piv,. Pub iNncRirYSBrnoN.US Dhyt . Eibriuw riiAui.*nH>sta'noNs^CnNviaK‘Nv c>ai>wai 2002- 

SHPTEMRhH 200^ 12(K'6' 

4 SreL'S DfPf tTi jUST FtDPRAI PRO.SEO.THW or ElkTION OITEN.ses 66 t7lh td 2007). tiViiiljWr Ilf 
lMip7/www.JUAUce gitv/cnininul/pin/drtc*/clfdhiiok-0^i)7.pdf. IH U.s i. S 611 (20i)H) 

5 I or CA«mptf. nnfi-clU:rn» tan vntc m iMtal clctUnni tn Chevy (Jiusc anti Takoma Park, Vlarylund See Robert Redding, 

Jr.. ri«st»iy rffexial Alicits ftom Vota fii'lls Noi toy: Mrtf.vkmd Tltmirteil in fries .So Pwr. WasH. IlMts. Aug. 21. 2tKH 

6 ILSIIN Uvirr, hIttiNNAN Cm Kir just, Tin IVi THABOi/TVliniRrR.Mip lftUtW7l, uvulfdWrur 
hupyAvww.irulhabiHitlraud trt^pdr/l'ruiliAbiiUiVWcrPniiid pdl 

7 Anolher pnibltmi hni discittscd in this paper u* the inclusion b>- ihc C-ensus of non-cHiaens. leij^al ami ilk*)j»»l. m apportinn- 
ment, whurli IouI.h Lo the misailooUiun ol tvngicwioiiiii acjii» in the L' S. I tousc of Rcprcscnuuivev. Tins aiust’5 sUlcs such 
Its Indiana. Michigan, V1t>num:i, Okluhoma. Pennsylvania, SVi.tcon-*)m. Kentucky and Missi$5i|)pi to Ihwc one less seal ih&n 
ihey Ahniild and .stales such as TcKks, Nvu York, Calikiiniii and I'lortda lu gain smLs they would niM bavo il only cilizcnr 
were counted, fhit ivprcscntsan obvious and dear bquni Protection pix>bicm— a violtUion ol the principle of *oiie man. 
one vote" — since it lakes fewer votes lo be ctcclcd U' (>ngrc5» in districts with laigc numbers of non-ciiizcns See fit ;UilV 
L li-vtioN. 111. 5 twcn a Cakiarota, & Amaniw K ItAi MLi:. Ctr. k'r l.v«MUiR SniD . Remaking the Poutical UNnscAr't 
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non-cilizens lo register and vote.^ The laci thai 
nan-citizens registered and voted in the election 
would never have been discovered e.\cepi for the 
fact ihat it was a very close election and the in- 
cumbent mayor, who lost by less than 300 votes, 
contested it. ''' 

Siinilarl), a IdOp tongressiotial race in Caliloi nia 
may have been siolcn by non-ciiizen voiing.'‘ 
Republican mciimbeni Bob Dornan was defending 
liimself against a spirtled cltallenger. Democrat Lor- 
etta Sanchez. Sanchez won the election by iusi 970 
voles, and Dornan contested I he election in the 
U.S. House of Representatives His challenge w.is 
disniisseil alter an investigation by the House Com- 
initiee on Oversight and Government Reform 
turned up only b24 invalid votes by ncm-cilizens 
who were present in the U.S Immigration and Nat- 
uralization Service (INS) database because they had 
applied for citizenship, as well as another 124 
inipro(ier absentee ballotsl^ The investigation, 
however, could not detect illcgul aliens, who were 
not in the INS records. 

The Oversight Commiiiee pointetl out the ele- 
phant in the room: "Hll there ts a signilkant num- 
ber of 'documented aliens,' aliens in INS records, 
oti the Orange County voter registration rolls, ho« 
many illegal or iindoctimciiled aliens may be regis- 
tered to vote tn Orange County?"'^ There is a 
strong possibility that, with only about ifX) votes 
deterniinmg the winner,''' enough undetccled 


aliens registered and voic'd to change the outcome 
ol the election. This is panicailarly true since the 
Caliloinia Secretary of Stale complained that the 
INS refused his request to check I he entire Orange 
County voter registration file, and no complete 
check of all of the tntlividuals who voted in the 
congressional r.acr was ever made 

The 'Quick Ticket" 

Non-citizen voting is likely growing at the same 
rate as the alien population in the United States; 
but because of deficiencies In slate law anil the 
failure of federal agencies to comply with federal 
law, there are almost no procedures In place that 
allow elcciion ofllcials to detect, deter, and prevent 
non-citizens from registering and voting. Instcail, 
officials art largely dependent on an "honor sys- 
tem" that c.ipecis aliens lo follow the law. There 
are numerous cases showing the lailure ol this 
honor system. 

The frequent claim that illegal aliens do not reg- 
ister in order 'To slay below the radar"'*’ misses the 
tici that many aliens apparently believe that the 
potential benefit of registering far outweighs the 
chances of being caught and proseciitcd. Many 
district attorneys will not prosecute what they see 
as a “victimless and non-violent" crime that is not 
a priority.'^ 

On the henelil side ol the ei|uation, a voter regis- 
tration card is an easily obtainable documeiii— they 


4, A Judges rcmovul ul the mayor Ireni uificc was later overturned, hut the removal ol a cuuneilumman who |sartlclpaled In 
non-cilizcir voter fraud was upheld. See Bradley v Perrodm. l(i6Caf App, 4th 1 1MtZtKtSi, review denied. dllOSCal 
LLXiS TSH-htCal 2001 i; Rotten Greene, CiiuJ i oj Appeal IVpMdt IV'intdin VliJoiy liver in loMapliNi. Vlrnto Nfws 

ti.vTPIC. Mareli 1 1. 2005; Oaien Rnteoe. Iloh Pool Sr Nancy Wndc. Judge thidt r lanpliai thre. Retrtsrnfls IVfearrd Mttvor. I ,A 
TIME.V, feb V. 2002 

10 Judge Veurlt Itwirproit Wtic, ReliiUnlfs IVlruted Muyur uipru nme 0 

11 See HR 0 «k No l05-4l6lTuiWl 

12 The i -ommitice htund “clear aod convincmri' evidence rd 024 non-ciiizeivc vounghui only ’ciieuntuaniial' evidence ol 
anulhcf lufi non-ciiizenc vollng thus, the CommlUcc did n«l include Ihc Ido in its lally cd invalid voles Id al is 

15. Id 

1 4 The muigin is )usl IS vmes It one includes the 1 46 noiKlIlzens found hy the Crtmmilice haactl on “cinaimsiantlar evulenee 

15 Press Hvicase. Calil'omia Sec*)- ol Slalv. Jones Relcuvcs Report on clrange Counly Voter Fraud InvcsUgallon (Felt .5, lOOH) 

16 Richard lla.een. a proicssor al Lovola Lawvhoo!, doubts lhal illegal aliens register lo vole Itciause "commilljng a felony tor 
no personal gain is nnt a wise choice * Jessica Rtwha, Volet Rolls Rtsirv Jm.Alii'ru iVtai-tilizens'Regtslering Iso Frliae; 4 C.ostt 
Jlila up III N.t . NFWs Sr OBslRVtR. ticc 7 . 2li06 

I / GiiVT AcuctUMAWIurr OrTreC, lupra note I , al 60 
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arc routinely issued wlhoui any checking of idenii- 
licalion — that an illegal alien can use lor many ilil- 
(ereni pur|tcises, including olilainiiig a driver^, 
license, qualifying for a Job, and even voting '* The 
Immigration Relomi and Control Act o( 1086. for 
example, reqiiiies employers to verily that all newly 
hired employees present dociimeniaiion verifying 
dicir identity and legal authorizalion to work in the 
United States.''^ In essence, this incans thai new 
employees have to present evidence that they are 
cither U 5. citizens or leg.il aliens with a work per- 
mit. The federal 1-6 fonn that employers must com- 
plete for all new employees proviiles a iLsl of 
documentation that can Ire used to establish iden- 
tiiy — including a voter registration tard.'“ 

How aliens view ihc Importance of this benefit 
was illustrated by the work ol a lederal grand jury 
in 1684 that found large numirers of aliens regis- 
tered to vote in Chicago. As the grand jury reported, 
many aliens “register Ur vole so that they c.in obtain 
documents identifying them as U.S. citizens" and 
have “used their voters’ canls to obtain a myriad of 
benelits, from social secuniy to jolts with the De- 
fense De|rartment.”*' The U.S. Attorney at the time 
cstiniaietl that there were at least 80,000 illegal 
.aliens legistered to vexe in Chicago, and dozens were 
indicted and conticied lor registering and voiing.^^ 
The grand jury's report resulted In a limited 
cleanup ol the voter registralion rolls in Chicago, 
but jtisl one year later, INS District Direcior A D 
Moyer testified heloa* a slant legislative task lone 
that 25,000 illegal and 40,0tX) legal aliens 
remained on the rolls m Chicago, Moyer told the 
Illinois Senate ihai non-citizens registered so the)* 
could get a voter regislrauon card lor identification. 


adding that the card was ‘a quick tickei into the 
unemployment compensation system."^' An alien 
from Belize, for example, lestihed that he and his 
two sisters were able to register easily because they 
were not asked lor any identilicauon or proof of 
citizenship aiid hed about where they were born 
Aftei securing registration, he voted m Chicago 
Once such aliens arc registered, of course, they 
receive the same encouragement to vote from 
campaigns' and parties' gci-out-the-vote pmgr.ams 
and advertisemeius that all other registered voters 
receive. Polilleal actors have no way lo disliriguish 
Ijetween Individuals who arc properly registered 
and non-citizens who are illegally registered 

A Failure to Cooperate 

Obtaining an accurate assessment of the size ol 
this problem is difficult. There is no systematic 
reviinv ctf voter registralion rolls Iry states to find 
non-cilizens, and the relevant federal agencies — m 
direct vlol. 1 t Ion ol federal law — refuse to cooperate 
with stale election officials seeking to verify the cib- 
zenship status of registered voters Federal immigra- 
tion law requires these agencies to "respond to an 
inquiry by a Fctleral, Stale, or local government 
agency, seeking to verify or ascenain the citizenship 
or immigration slatiis of any Individual within the 
lurisdiciion ol the agency for .iny purpose autho- 
rized by law, by |)roviding the requested verification 
or status information,” regardless of any other pro- 
vtsion of federal law, such as the Pnvacy Act."’* 
However, examples ol relusal to cooperate are legion; 
• In declining to cooperate with a request hy 
MarylantI to check the citizenship slams of 
individuals regtstered lo vole there, a spokes- 


IH. Ill 11 lyplcal exampk'. voter regisLriUion cjinis itiv iisted us un ueeeptublr sceondiiiy soiiive docuincnl to pmvc identity 
wlien obiuinlng u dnverX liceicsc in Murylund >cv Maryland MiHor Vdiicic Association, Sources of t'ruol 
lt{tpy/www.iTiarylundmva.coni/l)rlverscfc'Mpply/pioi.>l him ttasi visited )uly 7. 20iWi 
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20 L'.S Ulizcnship and Inimigr. Serv . Fonn I v. hmidoymeiit Fllgibilily Ventienliun. liltp://ww'w useis.gov/lilcs/lonn/i-d pdl 
(lam visited July 7, 20010 

21 See In Re Repon of the Special Januiiiy 1002 tirand |ury 1. No H2 oj tOiiO(,ND III Dec H 1004). al 0-0 
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nun for ihe U.S. Ciuzenship and Immigrniion 
Ser-ice (CIS) niisUikenly dcclaretl lhal ihe agenc)' 
could noi release ihai informaiion bcause “» is 
imponani lo safeguard ihe confideniialiiy of 
each legal inunigrani, especially in light of the 
federal Privacy Aci and ihe Immigration and 
Naiionaliiy Aci. ''^'^ 

• One surprising rcsuli of this policy; In 2004. a 
guilty verdict m a murder irial in Marjland was 
jeopardized because a non-cuizen was discov- 
ered on the jui\ — which had been chosen laim 
ihe voier lolls;^® 

• In 2005, Sam Reed, ihc Sccreiary ol Slate of 
Washingion, asked the CIS lo check the immi- 
graiion status of regisicred voters in Washing- 
ion; the agency refust:d lo cooperate 

• A request from the Fulion County, Georgia, 
Board of Registration and Elections in 1^08 to 
the old Immigi'ation and Natiiralizniion Senlce 
to check the immigration status of 775 regis- 
tered voters was likew'ise refused for want ol a 
noiarized a)n5eni from each voter l>ecause of 
“fedeial privacy aci" concerns. 

• In l^'J7, the FBI and the U.S. Attorney's oOke 
in E>allas were investigating x'Oting by non-citi- 


zens. They sent a computerized tape of the 
names ol indisiduals who had voted lo the INS 
requesting a check against (NS recx»rds. but the 
INS refused to cooperate with the criminal 
mvcsiigauon An INS oflicial was quoted as 
saying that the INS bureaucracy did not "want 
to open a Pandora's Box ... If word got out that 
this 15 a substantial problem, it could lie up all 
sorts of manpower There might l>e a few thou- 
sand lillcgal voicrsi in Dallas, lor example, but 
there could he lens ol thousands in places like 
Nevs- York, Chicago or Miami.*’^'^ 

These incidents show that the CIS and U.S 
Immigration and Customs Enlon:cmcni (ICE),^’ 
the successor agencies to the INS. arc either igno- 
rant of federal legal rec|ulremenis or deliberately 
ignoring them. An inquiry by a stale or local 
election official regarding voter eligibility based 
on citizenship falls squarely within their statu- 
tor)' authority. 

To be sure, CIS and ICE databases are not 
comprehensive; ihc>' contain information only 
about legal immigrants who have applied for the 
documentation necessary to be in the United 
Stales and illegal immigrants who have been 
detained. But even access to ihat Inlormaiion 


2^ 8 L S.C. 1 373<ii). (c) Otven iho requirements ol this stutuu, the iniiu) refujal of the Justice ric|-Mrtmcm und the INS 
to ctHnply with "numerous requests from ihe t^mmittec and C.ulilof nid election oIIiOaIs to prm idc ciltzrnthip duui on 
indlviclwalV in the r>»*niMn-Sitn«:hcZ inv«.iig»iii>n wh*. inexplii'«blc. the Attorney I'cncnti either made w htiwc legal error 
ur decided, lor politictil rcMaon^'. noi to ccKt|7criiie in iin invcsUg^llon iHhi could hiive thtouit out the Demucrattc winnci 
»»f iicongrca-Htoniil race Serll.R DfK- No. 
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when * random check by IovaI INS ugenu» b>und 10 non citizens who bad voted in just one ‘tOU-periAm precinci, and the 
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would be a big seep forward for election officials in 
iheir aliempis to try lo clean up regislralion lists 
and find those aliens who are illegally registered 
and voting in eleciions. 

The Honor System 

The refusal of federal agencies lo obey the law 
compels local election oHicials to rely almosi en- 
tirely on the 'honor system" to keep non-citi:cns 
from the polls As Maryland's stale election adminis- 
trator has complained. "There is no way ol check- 
ing, , We have no access lo any information aboul 
who is in the United States legafly or otherwuse 

Most dtscovenes of non-citizens on the registra- 
tion rolls are tlicrelore accidental Though the 
Depaiimenl of Justice has no procediires in place 
lor a systematic investigation of these types of crim- 
inal violations, in just a three year penod, il prose- 
cuted and convicted more than a dozen non- 
citizens who registered and coled in federal elec- 
tions in Alaska. Florida, the District of Columbia, 
and Colorado Among ihcm was an alien in 
soiiihern Florida, Rafael Velasciuez. who nol only 
voted, but even ran for ihe slate legislature” Eight 
of the Id Seplemhcr 1 1 hijackers were regisicred to 
vole ill either Virginia or Florida — regtsirallons ihai 
were probably oblained when they applied ior 
driver's licenses. 

In IddA, Mano Aburto Martinez, a Mexican 
nalioiial and the assassin of Mexican presidenilal 
candidate Luis Doiialdo Coloslo, was loiind lo 
have regislered Iwice lo vole in Calilomuil’ A 
random sample ol just 10 percent of the 3,000 
Hls|)anics regisiered lo vote in California's Sdili 
Assembly Dislricl by an mdependcnl group 
"revealed phony addresses and large numbers of 


regisiranis who admiited they were nol U.S. ciii- 
zens . This problem may be partially explained 
by the lesiimony of a Flispanic membei' of the Los 
Angeles Police Deparimcni who had been a volun- 
teer for the California-based Soiiihcvest Voter Reg- 
istration Education Project. When she reported to 
her supervisor lhai her fellow volunicers were noi 
asking potcniial voters whether they were citizens, 
she was reprimanded "and lold ihai she was not lo 
ask ihai c|Uestion only whclher the jierson 
wished io regisier lo vote,"'^ Similarly, ihc Dor- 
nan-Sanchez invcsligaiion produced an affidavit 
from a non-cilizcn staling ihal ihe Sanchez cam- 
paign's field direcior, an elected member ol ihe 
.Anaheim Board of Education, told him ihai II 
"didn't matter " ihai he was nol a U.S. citizen — he 
should register and vole anyway 

In 2000, Paul Beiiencouri, Voier Registrar for 
Harris County, Texas, leslilied belore the U.S. Com- 
mitiee on House Adminisiration ihai the exieni ol 
illeijtl voting by foreign cilizens in Harris Couniy 
was impossible to delennine but "ihai it has and 
will continue to occur," Tweniy-lwo pcrccni of 
couniy residents, he explained, were Iwrn outside 
ol Ihc United States, and more than 500,000 were 
non-citizens. Beltencoun noted ihai he caiicelleil 
the registration of a Brazilian citizen in 1006 alter 
she acknowledged on a jiiiy summons that she was 
nol a U.S, citizen. Despite that cancellation, how- 
ever, "She then leapplied in 1007, again eLaiming 
10 be a U.S. ciiizcn, and was again given a voter 
card, which was again cancelled. Rtaiords show she 
was able lo vole ai leasi four limes in general and 
primary eleciions."''’ 

In 2005, Betlencourl's olfice mined up ai least 
35 aises in which loreign nalionals applied for or 
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receiwd mcr cards, and he poinied o\n ihai Harris 
County regularly had "elecLions decided by one. 
iwo, or jusi a handful of votes,” In lad. a Norwe- 
gian citizen was discovered to have voted in a state 
legislative race m Harris County that was decided 
by only 33 votes Nor is ihis problem unique to 
Harris Cotiniy Recent reports indicate ihai hun- 
da'ds of lilegal abens registered to vole in Bexar 
County, Texas, and that at least 41 ol them have 
voted, some several times,, in a dozen local, stale, 
and federal elections.'*^ 

In 2005, Arizona passed Prnposilion 200, which 
requires anj'one registenng to vote to provide “sat- 
isfactory evidence of United Slates ciitzenship." 
such as a driver^ license, a hinh certificate, a ptiss- 
l>ori. naturalization documents, or any other docu- 
ments accepted 1:1)’ the Icderal government to prove 
citizenship for employment purposes. The state 
issues a “Ty|>e F” driver's license to individuals who 
are legally preseni m the Untied Stales but arc not 
citizens. Since Proposition 200 look efleci. 2,177 
non-citizens applying for such licenses have 
aiicrnplcd to register to vote. Another 30,000 
have been denied registration because they could 
noi produce evidence of citizenship 

The consul iiiionaliiy ol Arizona’s ra|iuremcni is 
currenily living liltg;iicd in fcdcr.il court The dis- 
trict court hearing the case refused to issue a pre- 
Imitnar)’ injunction against enlorccmcni of the law. 
and the Supreme Court vacated a preliminary 
injuncitoii issued by the Ninth Circuit Court ol 
Appeals Trial is scheduled lor July 2008.**^ The 
plainiills will have to convince the presuling judge 


that the very same proof of citizenship required by 
the ledcrai government belore an individual can 
work is somehow unlawful when imposed by a 
state before a jierson can vote. 

Some non-cilizcn registrations can be delected 
through the )ury process The vast majority of stale 
and ltdenil courts draw their jur>' pools from voter 
registration lists, and ihe jury ({Uesiionnaircs used 
by court clerks ask poienual jurors whether they 
arc U.S. citizens. In most states, however, and 
throughout the federal court s)'siem, court clerks 
rarely iiolify local election ofTicials ihal poleniiai 
liiroTs have sworn under oath that they are noi U.S. 
citizens. In jurisdiclions that share that inlomia- 
lion, election officials routinely discover non-citi- 
rens on the voter rolls. For example, the district 
attorney in Mancopa County, Arizona, icsiillcd that 
after receiving a list of [joieiutal jurors who adrnti- 
led they were not citizens, he indicted 10 who had 
registered to vote (All had sworn on their registra- 
tion lorms that they were U.S. dlizens.) Four had 
actuall) voted m elections. The district attorney 
was investigating 14'? other cases.^^ 

The county recorder in Mancopa County had 
also received inc|utries Irom aliens seeking verifica- 
tion, for their citizenship applications, that they 
had not registered or voted. Thiny-sevcn of those 
aliens had registered to vote, and 1 5 of them had 
actually voted. As the county's disinci attorney 
explained, these nuinlvrs come “Irom a reLiiively 
small unK’erse ol individuals — legal immigrants 
who seek to become citizens. . , These numbers do 
not tell us how many illegal immigrants have regts- 


is) NjNi-CiiiZt'a V'lHiiig (U«ii IP K^quitoiuiiu lii L/S. ffcruiiiije tkiiAr ll)i' CtunirtMiri (NI Pau-k- AJimiiUtridiOiL UK)ih 
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lered and voted."^^ Even ihesc small numbers, 
LhouRh. could have been cnoush lo sway an clct- 
licm. A 2004 Arizona primary cleaion, explained 
the district atuirncy, svas determined by just 13 
voles Clearly, non-ciiizens who illegally registered 
and voted tn Maricopa County could have deter- 
mineil the outcome of the election.'*** 

These numbers become more alarming when one 
considers that only a veiy snull iwrcenlage of regis- 
tered voters are called lor jury duty in most junsdic- 
tions. The California Secretary of Stale reiioried tn 
lews that 2,000 lo 3,000 of llie individuals sum- 
moned for jury duty in Orange County each month 
claimed an exeniplion front jury' service because 
they were not U.S citizens, and 85 percent lo 10 
lierceni of those individuals were summoned Irom 
the voter registration list, rather than tX-partment ol 
Motor Vehicles IDMV) records '*'* While some ol 
those Individuals may have simply committed ircr- 
jury to avoid jury’ service, ihis represenis a signifi- 
cant number of iioteiitially illegal vourrs; 20,-100 lo 
30,(i00 non-cilizcits summoned from ihe voler reg- 
istration list over a one-year period. 

Helping Aliens Vote 

Under the Coiistituiion, an intlividualls ellgibtlity 
to vole IS lelt mosily lo ihe slates. Article I and the 
I7lh Amendment provide that the elcclons lor 
Members ol Congress shall have the qualificauons 
for eleciors of the most numerous branch of the 
slate legislatures.’*’ Article II provides that presi- 
dential electors shall be chosen in the manner 
directed by slate legislauircs ’* All of Ihe slates 


requia- voters lo be U.S. citizens lo vote in suite 
elections,’^ and 18 U.S.C. S 61 1 makes it a enme 
for "any alien lo vole in any cleciioii held solely or 
in pan lor the purpose ol electing a candidate lor 
the office of President. Vice President. Presidential 
elector. ' or Congress.” 

Oiha' Icderal laws authorize ihe Justice Depari- 
meni to proscciiic non-citizens for registering 
and voting in elections. The National Voler Regis- 
tration Act ol 1913 INVRA) re(|uires Individuals 
registering to vole to afiirm cliglbiliiy ret|Ulre- 
menls. including cilizenship.'*'* The Help Anienca 
Vole Act ol 2002 fHAVA) added a specific citizen- 
ship question lo the federal voler registration 
lorm. ’’ Since cilizeiisliip is clearly material lo a 
voter's eligibility, aliens can be prosecuted for pro- 
viding lalse regislralion infomialion and voting 
under the NVRA.” They can also lie prosecuted 
under 18 U.S.C. § 1015(1), which criminalizes mak- 
ing a false siaiement or claim about citizenship "in 
order lo register lo vote or to vote in any Federal, 
Suite, or local eleciloii (Including an inlilailvc, tccall, 
or referendum)," and under 18 U.S.C. if Ilf, 
which prohibits making a false claim ol cilizenship. 

The NVRA has contribuied to the problem ol 
aliens registering lo vote The largesi soune of 
voler regisl muons arc slate programs created under 
Seciion 5 of the NVRA, known as “Motor Voler," 
which retjUlres all slates to .allow individuals who 
apply lor a drivers license to regisiet to voie at the 
same ilme.’^ Slates such as Maryland, Hawaii. 
Maine, Michigtin, New Mexico, Oregon, Utah, anti 
Wasliingiori allow illegal aliens lo obuiln drivers 
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licenses, and other states, such as Tennessee, pro- 
vide licenses to resident aliens 

To comply with Motor Voter, states autonialically 
oiler voter registration to all applicants lor a driver's 
license. Most government employees do so even 
when they know the applicants are not citizens 
Ix^cause these employees do not warn to lace claims 
that ihc 7 discriminated based on ethnicity, and 
they believe it is the responsibility ol election oHi- 
cials. not state DMVs, to determine the eligibility ol 
voter registration applicants. Yet when licemse 
bureaus submit completed registration lorins to 
state election ollicials, they often omit the citizen- 
ship status of the applicants. 

Sas'vy |x»lilicians may already have taken ad\'an- 
lage of this slate of allairs. During the Clnilon 
Administration, lor example, the Justice Depart- 
ment allegedly forced stales to offer voter regis- 
tration to non-ciiizens. In response, the Texas 
SecreiaD' ol reportedly asked his aiiomt 7 
general to sue the department.’'^ 

Conlusion still reigns in the states In 2004. a 
Maryland state legislator contacted the DOJ to 
express his concern that the Main land Department 
ol Motor Vehicles was allowing non-citizens apply- 
ing lor driver^ licenses to register to vote. When he 
asked the DMV to stop, he was told that it was 
required by the NVRA to olfer all dnvers license 
applicants the opportunity to register to vote. The 
Justice Depart mem quickly sent the Maryland dele- 
gate a letter pointing out that the NVRA had no 
such requirement and that (ederal law makes it a 
crime for o non-citizen to register. The letter went 


on to say that a state that issues licenses to non-cU- 
izens should not oiler such an individuai the right 
to register to Nonetheless, there is no evi- 

dence that the Maryland DMV htts changed its pro- 
cedures to deter non-ciiizens from registering, and 
Maryland officials recently lesiilled that iht 7 were 
issuing 2.000 drivers licenses per week to undocu- 
menicd aliens.^* 

Utah, which issues licenses to illegal aliens, 
switched to a two-iiercd system that issues a visibly 
dilferent "driving privilege" card to illegal aliens 
alio a limited 2005 audit by Ihc states Legislative 
Auditor General. The audit found that hundreds of 
Illegal aliens had registered to vole when they 
obtained their Utah driver^ licenses — and at least 
14 of them had voied.^^ The audit used a small 
sample: Utah Stale Senator Mark Madsen said lh.iL 
an extrapolation of the audit numbers suggested 
that 5.000 to 7.000 aliens were registered to vote 

This problem has been exacei-bated by many 
states' mlcTprelation ol a HAVA provision that 
requires a diizenship c|uesiion on the federal mail- 
in voter regisiraiion form. The provision, in 42 
U S.C ft 154i<3, requires the following quesuon: 
'‘Are you a citizen ol the United States of America’” 
If an applicant fails to answer this tiuesilon, HAVA 
provides that ihe local eleciion official musi notify 
the applicant of the lailure .md "provide the appli- 
cant with an opporiunily to complete (he form in a 
timely manner to allow for the completion of the 
registration form” prior to the election.^ Umler the 
threat ol lawsuits by organizations like the Ameri- 
can Gvil t.llieriies Lfnioti, states such as Ohio, 
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low's, and Soiilh Dakota will rcRister an individual 
even il he Tails to answer the tlliaenship t|ucsiion. 
The lustice Depariineni so Tar has lailed to sue 
these states to fon.c compllante with HAVA.^' 
HAVA also imposes an idrntiTication require- 
ment lor Tlrst-timc volers who reitlster by mail 
Many states, ineluding CaliTomia. have interpreted 
this provision to apply only lo regisiration Tonns 
received ihroiigh the U S mail, so ihe requirement 
is easily .avoided by Uirning in the registration Tonn 
directly 10 election ofTIcials Addilionally, diacii- 
nienls named in the law as aeeeptable Tomes oT 
identllicaiion lor voter tegisiraiion, such as utility 
bills and Irank stalenienis, are ctisily oblained by 
non-t'iluens. HAVA also requires applicanis (o pro- 
vide a dnverls license number or the last Tour digits 
ol their Social Security number but allows an indi- 
vidual to register even il he has neither number.^^ 

Practical Solutions 

There arc several changes thai states and the led- 
eral governmeni can and should make to preveni 
non-eitiiens Trotii registering anti vcKing illegally in 
state and Tederal elections: 

• Congress and state legislatures should require 
all Tederal and state courts lo noiily local elec- 
tion officials when imlividuals summoned Tor 
jury duly Troin voter registration rolls are 
e.Ncused because they are not United Stales citi- 
aetis United Slates Attorneys are already under 
a similar obligation: Under the NVRA. they 
must send mlommlion on Tclony convictions lo 
local election oTTicials so that the Tclons can be 
removed Iroiti voter registration rolls/'* 

• All states should require anyone who registers 
to vole lo provide prool oT U S. cilisenship. 
This ret|Uiremeni should be Identical to the Ted- 
crnl rcciulrement oT prool lor employment. 

• ICE and CIS should comply with lederal law and 
conlirm Ihe dliienship status ol registered voters 


when they receive requests Tor such inTormaiion 
Irom stale and local election officials. II the agen- 
cies decline to do so. they should be investigated 
by Congress and the Inspector General oT the 
Department oT Homeland Security (DHS) lor 
iheir lailuie lo lollow the law. 

• The database, known as E-VenTy. that is being 
used by U.S. employers to check the cillienship 
status ol prosixclive employees should lie made 
available to election oTTieials and adiiunistrators 
oT the statewide registration databases rei|iiired 
by HAVA so that election officials can run data- 
base comparisons lo idcnliTy regLsIered volers 
who are not citlaens 

• The tX)J should Tile cnToaernenl .actions against 
all states that allow an individual lo register to 
vole when he or she has not answered the citi- 
zenship question on the voter legislration lorm 
ret|uired by HAVA. 

• lurcal dislnei atlorneys must be trade lo realize 
that registration and voting by non-citizens are 
offenses against the laasic principles ol our dem- 
ocraiie system and that such cases must lie 
prosecuted. CIS and ICE should also realize 
that all inlomialion they have on non-ciiizen 
voting — such as when iinmigranis applying lor 
citizenship admit they have registered and 
voted or when illegal aliens who are detained 
arc Tound to possess voter registration cards or 
other documents indicating they are regisicrixl 
to vote — must be rcTcrred lo the DHS lor insu- 
iiiiion oT removal proceedings, to the DO) for 
prosecution, and to the relevant election offi- 
cials so dial the individual can be struck from 
the registration rails. 

• The DO) should conduct a survey oT all state 
DMVs lo determine which ones have rules and 
pracedtires In place that preveni non-citizens 
who apply Tor drivers llcetises Irom register- 
ing to vole and then file enlorcemeni actions 


M irt OhioSec'v ol Sialc, irinicuve No. ZUO-i-t I , Sept. 7, 20na-. Ivtltr Irom Chna Netaon, Couth Itakiaa Sre'y ol Stale. u> 
County Audiiuis tOa 25, 2iKi*li. loiter Irom rhonius I Vtiller Iowa Au’y Gen. , to cihcaier 1 Culver, t,Av.i Secy ot Suae 
(Del 20 . 21104 ) 

Oft 421' -St S I54»3(b) 12000) 

07, 42lJ,SC k l540!<a)(5)(2noH), 

6» 42 use S I973gfi-0(g) (20081 
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against any stair that refuses to comply with 
this requirement 

• A voter registration tarti should noi lie a valid 
itlcntilying dottimeni to ohiain a driver^ license 
or employment. 

Conclusion 

America has always heen a nation of Immi- 
grants, and we leinain today the most welcoming 
nation In the world. Newly minted citizens .issimi- 
latc and become part of ihe American ciiliiire very 
quickly. Requiring i hat our laws — ull of our laws — 
lie complied with requires no more of an alien 
than il does ol a citizen It is a violation of both 
stale and federal law for immigrants who arc not 
citizens 10 vole in siaic and federal cleciions. 
These nolaiions elleciively disenfranchise legiti- 
niatc voters whose votes are diluted, and they musi 
be curtailed 


Election officials have an obligation not only to 
enlorce those laws, but also to implement registra- 
tion and election procedures tliai do not allow 
those laws to be bypassed or ignoretl. Anything less 
encourages contempt lor the law and our election 
process. Lax enloreement of election laws permits 
Individuals who have not enteretl ihc American 
social compact or made a comrriilnieiit to the U.S. 
Constitution, U.S. laws, and ihe U.S. cultural and 
political heritage to partici|>ate m elections and 
IKilcniially change the otiicome of closely conlcsted 
races thal allec't how all Amcpcans are govemed 
— A. von Spitlmvsfcy served as a nicinlvi 0/ ihe 
Federal Eler/iiin Gimmiicaiiii /or Hn> veal's. Bc/ore lhai, 
(le was OiHiiscI lii ific Assistant Ailomcv Gcncml /ni 
Civil /?ighls at Ihc US. Department of /usiite, wlierr he 
specialized III valing and election issues He also served 
as a (Oimlv election ci/ficiol In Ceoijja lot five years as 
a member of ihe Fulton County Board ot fie, gist ratioii 
and Eleelions. 
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Illegal Voting 

The non-citizen electorate. 

By Hans A. von Spakovsky 

Amid all the talk of new voters becoming involved in the election, hopefully one 
group of voters will not vote in November — non-citizens, many of whom are 
illegally registered to vote all over the country, particularly in the southwest. 
Although there is no reliable method to detennine the exact number registered 
aliens, there is evidence that this is a significant and growing problem. 

The Government Accountability Office estimated that up to 3 percent of 
individuals called for jury duty from voter registration rolls in just one U.S. district 
court were not U.S. citizens. While that may not seem like a large number, it’s 
more than enough to tip close elections — say, Florida in 2000.. Florida has over a 
million illegal aliens, and the Justice Department has prosecuted non-citizens, 
including a state-legislature candidate, for voting there. In California, a 
congressional seat came within 200 votes of being stolen in 1996 by non-citizens’ 
voting; a city councilmember was permanently disqualified from public office for 
soliciting non-citizens to vote in Compton in 2001 . 

After a grand-jury investigation of the 1982 Illinois governor’s race resulted in the 
conviction of aliens for illegally registering and voting, the U.S. Attorney estimated 
that there were 80,000 non-citizens registered to vote in Chicago. In 1985, the 
district director of the Immigration and Naturalization Services testified in the 
Illinois legislature that 25,000 illegal and 40,000 legal aliens remained registered in 
Chicago. The grand jury found that aliens registered so they could “obtain 
documents identifying them as U.S. citizens” and had used their voter registration 
cards “to obtain a myriad of benefits, from social security to jobs with the Defense 
Department.” More recently, Bexar County, Texas, found hundreds of aliens 
registered to vote, some of whom had voted in a dozen local, state, and federal 
elections, and Harris County found a Norwegian citizen who had voted in a state 
legislative race decided by only 33 votes. Similar accounts from other states such 
as Utah and Arizona demonstrate that this is a widespread phenomena. 

The weaknesses of the current registration system are to blame. First, in order to 
make registration easier, federal laws do not require proof of citizenship when 
registering, and states routinely offer registration to anyone getting a driver’s 
license, regardless of citizenship. Moreover, federal agencies in charge of 
immigration and customs enforcement refuse to comply with a federal law that 
requires them to cooperate with election officials in checking the citizenship status 
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of registered voters. Overall, this amounts to an “honor” system — expecting 
immigrants, including those who broke the law to come here, to obey the law. 

And even if an illegal alien would normally follow the rules, federal law provides 
an incentive for him to register to vote: Voter-registration cards, obtainable after a 
limited or no identification check, can be used to verify legal work status. They can 
also help when it comes to drivers’ licenses. 

There are a number of solutions to this problem. The most important is that we 
must stop relying on an honor system, and require voters to provide proof of 
citizenship; election officials should have access to the government databases used 
by employers to verify the citizenship status of prospective employees. The federal 
government already uses these tools on everyone trying to get a job, negating the 
argument that proof of citizenship is discriminatory. Arizona, the only state that 
requires proof of citizenship to register to vote, has already turned away thousands 
of non-citizens who attempted to register — including almost 3,000 who tried to 
register when they applied for drivers’ licenses. State and federal courts should 
notify election officials when potential Jurors are excused because they are not U.S. 
citizens. 

Americans may disagree on many areas of immigration policy, but they should not 
disagree on the basic principle that only citizens should vote. Government officials 
have an obligation to enforce those laws. 

— Hans A. von Spakovsky served as a member of (he Federal Election Commission 
and as counsel to the assistant attorney genera! for civil rights at the U.S. 
Department of .Justice. His tmv study on “The Threat of Nun-Citizen Voting” is 
available at w\nv . heritage. ore . 
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Disenfranchised Over There 
Let's defend the voting rights of those who defend us. 
by Hans A von Spakovsky & Roman Buhler 
05/12/2008. Volume 013,'lssue 33 


Over the past 40 years, starting with the historic Voting Rights Act of 1 965, 
Congress has sought to guarantee the right of every American citizen to vote But 
there is .still a large and significant group of .Americans who are needlessly 
di.senfranchised: the millions of men and women who serve abroad in our armed 
forces. 

A surs'ey by the Election Assistance Commission shows that of almost I million 
ballots requested in the last election by overseas and military voters, only about one 
third were successfully cast and counted The most common reasons for this failure 
were that the requested ballots sent to voters were returned as "undeliverable" and 
that marked ballots were received too late to be counted. 

Military personnel based outside the United Stales are still dependent on the mail to 
receive and cast their ballots. When an election official sends a ballot overseas, it 
can take three weeks (or more) to reach a soldier in Iraq or a sailor on a ship 
halfway around the world Even if the soldier or sailor completes the ballot 
immediately, it may take another three weeks to get back Many ballots simply do 
not get home in time 

The Pentagon spent millions on a high-tech solution that transmitted ballots over 
the Internet, but abandoned the effort because of serious security risks. Some states 
now allow completed ballots to be fa-xed to election officials from overseas voters, 
but many soldiers in the field don't have access to fax machines, and faxing ballots 
imperils the secrecy of the vote Some stales also allow ballots postmarked overseas 
before the date of the election to be received, unlike all other ballots, after the close 
of polls. Unfortunately, given the unreliability of some overseas postal authorities, 
this poses significant risk of fraudulently postmarked ballots. e.specially in a very 
close election 

Republican congressman Kevin McCarthy has just introduced the Military Voting 
Protection Act. which would require the Pentagon to collect absentee ballots 
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overseas and deliver them stateside by express air transport. This could shorten the 
delivery time for overseas ballots from three weeks to only four days. It would 
mean that many thousands of ballots that were rejected in 2004 would count in 
2008. 

A more comprehensive solution, though, could be crafted from the historical 
example of the first absentee ballots cast by American soldiers. The election of 
1 864 was held in the middle of a civil war when large numbers of voters were 
fighting in the field. Wisconsin decided to allow its soldiers to vote absentee, and 
other states quickly followed suit. Rather than a slow and cumbersome ballot-by- 
mail process, the states simply set up polling sites in the field encampments of their 
soldiers. This was easier to do in 1864 when soldiers in many military units came 
from only one state or community. But modern technology should be able to 
overcome any obstacles today. 

Imagine a system where Congress and the states coordinated an effort to set up 
early voting sites at or near military installations all over the world. Once a voter 
provides proper identification that matches his or her name on the voter registration 
lists each state is required to maintain by the Help America Vote Act of 2002, an 
electronically uploaded ballot provided by that state could be printed out for the 
soldier. The ballots completed at each overseas early voting site could then he sent 
hack to the appropriate election officials in the United States through express mail. 

Except in extraordinary circumstances such as special forces teams in the field or 
sailors on ships far out at sea, ballots completed by the Friday before the election 
could be in the hands of local election officials by the close of polling on Election 
Day. Early voting sites and an express mail delivery system would enfranchise 
hundreds of thousands of military voters who today never get their vote counted. 

And while establishing overseas early voting sites would take time, a system for 
express delivery of completed ballots from military bases and U.S. consulates could 
be implemented in 2008, if Congress and the president worked together. Surely, 
improving the voting rights of our men and women in uniform is a strong enough 
motivation. 

Dwight Eisenhower, a general who went on to become president, once said that "the 
future of this republic is in the hands of the American voter." Those hands should 
include all of those who protect and defend this nation and fight to keep it free. 

Hans A. von Spakovsky is a former commissioner on the Federal Election 
Commission. Roman Buhler is a former elections counsel for the House 
Administration Committee. 

© Copyright 2008, News Corporation, Weekly Standard, All Rights Reserved. 
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Mr. Nadler. Thank you. Mr. Hebert is recognized for 5 minutes. 

TESTIMONY OF J. GERALD HEBERT, EXECUTIVE DIRECTOR 

AND DIRECTOR OF LITIGATION, THE CAMPAIGN LEGAL CEN- 
TER 

Mr. Hebert. Chairman Nadler, Ranking Member Franks, and 
Members of the Committee, thank you again for the invitation and 
opportunity to appear before the Subcommittee today and discuss 
lessons learned from 2004. I have a number of topics to try to cover 
in my 5 minutes. 

First, the continuing problem that we have and we see today of 
States implementing purges indiscriminately of statewide voter 
registration rolls. States were obligated by the Help America Vote 
Act of 2002, HAVA for short, to establish a statewide computerized 
voter registration list. To verify the accuracy of the data HAVA re- 
quires State officials to match information in that database with ei- 
ther data from the DMV or data from the Social Security Adminis- 
tration. 

Now, one of the most significant challenges that States face is 
trying to do this match. In addition, of course the data entry errors, 
slight differences in data sets, inclusion of a middle initial, use of 
a maiden name, hyphenated names, and so on, it results in a large 
number of mismatched records. And consequently there is a real 
danger that on election day in 2008 some people may go thinking 
that they’ve registered to vote and in fact due to the mismatch they 
will find out that they aren’t registered to vote. 

It’s important to note, and I think this is the key, that HAVA 
does not require that voters be denied registration and the right to 
cast a ballot if there hasn’t been a successful match of those data- 
bases. 

The matching provision of HAVA relates to internal record- 
keeping of the States. It’s not intended to penalize voters when the 
State can’t match up the information in the database. Ironically, 
the tendency of some States toward purging voter rolls when 
there’s a mismatch in the databases originated in part from the 
Civil Rights Division of the Justice Department of all places, the 
unit charged with enforcing election laws. 

Back in 2003, when Mr. von Spakovsky worked in the Justice 
Department, he issued an opinion letter to the State of Maryland 
and he said that Congress obviously intended that when the re- 
sults — and I’m quoting here — the results indicate the registrant is 
not eligible, has provided inaccurate or fraudulent information or 
information cannot be verified, then the application must be de- 
nied. 

I believe this interpretation is not only incorrect, and the Depart- 
ment of Justice has rescinded it of course since then; it is also in- 
consistent with the whole purposes of the Help America Vote Act. 
After all the statute is called the Help America Vote Act, not help 
make the States Make It More Difficult for Americans to Vote Act. 
So States would be wise not to purge, purge voters due to 
mismatching, and likewise should not use HAVA as an excuse for 
requiring voters who are unable to be matched in the State’s data- 
base to cast some kind of a provisional ballot. 
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While I’m talking about HAVA, let me add HAVA’s voter ID re- 
quirements are perhaps the most easily misunderstood and mis- 
applied by election officials. HAVA requires — and we saw this all 
the time when we were here talking about voter ID — HAVA re- 
quires that those voters who go to vote for the first time and who 
registered by mail must produce an ID in order to vote. That’s it. 
And it’s not a photo ID, as Ms. Mitchell says, it is not a govern- 
ment issued ID, there are all kinds of forms of identification avail- 
able. 

Now here’s one of the problems we’re seeing with voter ID laws. 
What we see in New Mexico, for example, in 2006 a recent study 
showed that if you were Latino and you went to the polls to vote, 
you were more likely to be required to produce an ID than if you 
were an Anglo. And Asian Americans report those same kinds of 
problems on election day. 

So I think it’s extremely important that local election officials 
and State election officials be notified by the Justice Department, 
Chairman Conyers, as you pointed out where are they today, that 
they can’t enforce voter ID laws if they have them on the books in 
a discriminatory way. If everybody — if there is a voter ID require- 
ment, everybody should be required to produce it. If there isn’t one, 
then they shouldn’t be required to produce one at all. 

Now, let me finish on one final topic and that is where is the 
Justice Department today? Twenty-one years I devoted of my ca- 
reer to the Justice Department, and I think one of the biggest dif- 
ferences today is the fact that fortunately we don’t have a lot of 
partisan election officials in the Justice Department today that you 
saw in 2004, people who tried to advance a partisan agenda instead 
of enforcing even-handedly the voting rights laws. 

Let me just say that the steps the Department can take to en- 
sure that voting is done in an even-handed way and not pursued 
in a partisan manner, they should assign monitors and Federal poll 
watchers only to those places where there is evidence of a possible 
civil rights violation or as part of an ongoing investigation of elec- 
tion practices. 

Another lesson learned from widespread — widespread public sus- 
picion that political reasons actually motivated the placement of 
Federal poll watchers and Federal attorneys in 2004 is the fol- 
lowing: The Department of Justice when it announces locations 
where they are going to deploy Federal observers should make it 
public in a general way that civil rights concerns underlie their de- 
cisions, and it should emphasize that the Department’s Criminal 
Division has a longstanding policy of not monitoring for election 
fraud purposes and indeed does not conduct such investigations 
until after an election so they won’t run the risk of being accused 
of trying to interfere with it. 

Finally, let me just say that little came out recently at the Civil 
Rights Division and Criminal Division voting symposium at the 
Justice Department for their plans for monitoring this year’s elec- 
tions. Congress should insist that everyone from Attorney General 
Mukasey down to Civil Rights Division, Acting Assistant Attorney 
General Grace Chung Becker, down to the Voting Section Chief, 
Christopher Coates, explain in detail their plans to monitor elec- 
tions in the months ahead. And they should be required in advance 
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of the elections to follow up with more detailed information when 
we get closer to it. Given the level of politicization at the Justice 
Department, that is the least that we should insist upon. 

Thank you again for the opportunity to testify. 

[The prepared statement of Mr. Hebert follows:] 

Prepared Statement of J. Gerald Hebert 


COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL 
RIGHTS, AND CIVIL LIBERTIES 

Lessons Learned From the 
2004 Presidential Elections. 


July 24, 2008 


STATEMENT OF 3. GERALD HEBERT 

Executive Director & Director of Litigation 
The Campaign Legal Center 
1640 Rhode Island, Ave., NW Suite 650 
Washington, DC 20036 
(202) 736-2200 
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Chairman Nadler, and Ranking member, thank you for the invitation and 
opportunity to appear before this Subcommittee today to discuss the lessons learned from 
the 2004 Presidential elections. 1 would like to touch on several topics this afternoon. 

But before 1 do, let me say at the outset that in general, and largely as a result of 
the experiences from the 2000 Presidential election and the decision in Bush v. Gore, our 
nation is much more informed today about what can go wrong with elections than 
perhaps at any time in our history. As a former Department of Justice prosecutor in the 
Voting Section of the Civil Rights Division who now practices in the area of election law, 
and has taught voting rights and election law at three law schools during the last 15 years, 
1 can assure you that there is much more available infonnation about the conduct of 
elections than ever before. Congress’s enactment of the Help America Vote Act 
(HAVA) with its various mandates to the states, and the establishment of the Election 
Administration Commission (EAC), have helped ensure that a public record is available 
for those who want to study how we conduct our elections and to propose fixes when 
they are needed. L^nfortunately, despite extensive data and information, the 
administration of our elections has not improved as much as many of us hoped they 
would when the HAVA was enacted six years ago. 

I plan to discuss today the following areas of concern: 1) the continuing problem 
of states’ indiscriminate purges of statewide voter rolls; 2) the continuing problem of 
election officials imposing voter ID requirements under the erroneous belief that HAVA 
requires them to do so, and often in a discriminatory manner; 3) the disproportionate 
allocation of voting machines such that heavily populated polling places lack sufficient 
voting equipment, resulting in long delays and some voters leaving the poll site without 
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casting ballots; and 4) the ongoing threat of vote caging, an illegal voter suppression 
technique used to keep minorities (mostly blacks) from voting; and 5) the role that DOJ 
will play in the upcoming elections. 

Purging of Voters and the Creation of Statewide Voter Lists 

States were obligated by HAVA to establish a computerized statewide voter 
registration list by January 1, 2004 (or January 1, 2006 if the state received a waiver). 
Previously, voter registration data was compiled and maintained at the local level. 

HAVA now requires that a computerized voter registration list be defined and 
administered at the State level, that it contain the name and registration information of 
every legally registered voter in the State, that it assign a unique identifier to each legally 
registered voter in the State, and that it be immediately and electronically accessible to all 
State and local election officials. 42U.S.C. § 15483(a)(1)(A). HAVA further specifies 
that this computerized registration list “shall serve as the official voter registration list for 
the conduct of all elections for Federal office in the State,” and that the list be 
continuously and accurately updated such that “only voters who are not registered or who 
are not eligible to vote are removed from the computerized list.” 42 U.S.C. § 
15483(a)(l)(A)(viii); 42 U.S.C. § 15483(a)(2)(B)(ii). Finally, HAVA’s minimum 
standards for accuracy require that the State election system include “[s]afeguards to 
ensure that eligible voters are not removed in error from the official list of eligible 
voters.” 42 U.S.C. § 15483(a)(3)(B). To verify the accuracy of voter registration data, 
HAVA requires State officials to match information in the statewide voter registration 
system with DMV or Social Security Administration databases. 42 U.S.C. § 15483(a)(5). 
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One of the largest potential problems on Election Day 2008 may result from inadequate 
or improper implementation of computerized voter registration lists in each State. 

As one might expect, the extent to which the States have been able to successfully 
develop and implement computerized statewide voter registration lists has varied greatly 
across the country. In 2006, the Department of Justice sued New York, Alabama, New 
Jersey, and Maine for failing to implement statewide lists.' The Justice Department has 
since reached agreements with those states, most in the form of requiring the creation of 
an interim database.^ California agreed to update its existing system in order to avoid 
being sued by the Justice Department. Records indicate that states such as Iowa and 
South Carolina currently have statewide computerized voter registration systems in use, 
but many other states are still behind schedule, and it is unclear whether they will be able 
to resolve problems with their election administration systems before November.^ 

One of the most significant challenges that States have encountered while 
implementing HAVA has been matching voter registration data to DMV and social 
security records. In addition to data entry errors, slight differences between data sets - 
such as the inclusion or exclusion of a middle initial, a changed last name as a result of a 
marriage or divorce, or minor differences in spacing or hyphenation of names - have 
resulted in a large number of mismatches between records, and consequently, there is a 
real danger that, come Election Day 2008, many registered voters will show up at the 
polls only to find that their names have been inadvertently purged from the statewide 
registration list. It is important to note, however, that HAVA “does not require that 

' http:/.''wwtv.commondreams.ora'headiiries06/l 026-0 1 htm 
^ h ttD:/7wwvv. commondreains.org/ h eadliiies06/ 1 02 6-0 1. him 

^ State-by-state breakdown of implementation of HAVA statewide voter registration lists: 

http:././w'ww.pewcenteronthestates.ora''uploadedFiles/voter°-''(i20reg° o20db%20status.pdf 
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voters be denied registration (and a regular ballot) if there is no successful match.”'' The 
matching provision relates to internal recordkeeping and was not “intended to penalize 
voters when the state cannot match the information on their application.” 

The tendency of some states toward purging the roils when there is a mismatch in 
the databases appears to have been helped along, in part, by the U.S. Department of 
Justice’s Civil Rights Division, the unit charged with enforcing federal election laws. 
Back in 2003, Hans von Spakovsky, then one of the Division’s lawyers, wrote an opinion 
letter to officials in Maryland. According to Mr. von Spakovsky, “Congress obviously 
intended that. . .where the results indicate the registrant is not eligible, has provided 
inaccurate or frauduieiit information, or information that cannot be verified, then the 
application must be denied.” This interpretation is not only incotrect, it is inconsistent 
with the whole purpose of HAV.A. After all, the statute is entitled “Help America Vote 
Act,” not “Help the States Make It Harder For Voters to Vote Act.” 

HAVA (Section 303) docs not require a person be denied registration (or denied a 
regular ballot at the polls) if there is no successful match of information. This provision 
of HAVA instructs states on how to maintain and manage their interna! voter registration 
database. Notliing in HAVA contemplates penalizing a prospective voter when the state 
is unable to match the information on their voter registration applicalion. Section 303(b) 
of HAVA, for example, imposes an ID requirement on certain unmatched voters (those 
first-time voters who registered by mail) and when such voters produce the required ID, 
they then are entitled to cast a regular ballot (not a provisional ballot). Such voters are 
required to instead cast a provisional ballot only if they cannot produce an ID. Congress 
thus prescribed an ID requirement for a limited category of voters and did not require all 
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voters whose information could not be matched, or who lack an ID when they arrive at 
the polls, to cast a provisional ballot. Indeed, for a state to interpret HAVA in a way that 
forces ALL voters lacking an ID, or whose information cannot be matched in a DMV or 
Social Security database, to choose either not to register or to require a provisioiiai ballot 
may violate the Constilutioti. See Fla, Conference of the NAACP r. Browning, 522 F. 3d 
1 1 .53 (1 1'*' Cir. 2008). Indeed this was precisely the argument recently made by the 
Brennan Center and Professor Dan Tokaji at Ohio State’s Moritz College of Law: “[t]he 
fact that Congress prescribed an identification requirement on a limited category of voters 
[only first-time voters who registered by mail, see 42 U.S.C. § 15483(b)] indicates that it 
didn’t mean to require ALL voters whose infonnation can’t be matched, and who lack 
identifying infonnation when they appear at the polls, to be relegated to provisional 
voting status.”' 

Although some states, such as Wisconsin, have backed away from rules requiring 
voters to cast provisional ballots unless the State registration system verifies a “complete 
match” of their name, and have instead decided to wait and see how many voters are 
affected by mismatches in the system, other states might yet adopt procedures that make 
it difficult for mismatched voters to cast regular ballots. California has promulgated 
regulations regarding “Deficient Registration Records” which specify that, in cases where 
the “substantive information required to determine eligibility to vote,” including the 
registrant’s name, citizenship, address or place of residence, birth date, state or country of 
birth, and statement of eligibility (i.e. registrant is not a felon), is deficient, the 
registration record will be automatically returned to the elections official who submitted 

” The Brennan Center-Tokaji letter may be found here; 
http://moritzlaw.osu. edu/bioas/tokaii/BC&TokailLtr-WIGAB, pd f 
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it and must be corrected and resubmitted within five business days of receipt of a 
deficiency notice. 2 CCR § 20108.25. Section 20108.25 further states that an individual 
who is the subject of the deficient registration record shall not be registered to vote until 
the deficient registration record is corrected and accepted by Calvoter, the State’s 
computerized registration system. Id. If an individual is not registered to vote pursuant to 
this section of the California Code, he or she may only vote by provisional ballot. Id. 

Florida recently passed a law which bars any Florida citizen from registering to 
vote if the state cannot match or otherwise validate the voter’s driver’s license or Social 
Security number on a registration form. That law is currently being challenged in the 
courts. The Brennan Center at NYU Law School has led the way in this suit, and in a 
similar lawsuit that successfully challenged a Washington State law in 2006. See 
Washinglon Association of Churches v. Reed, 492 F. Supp. 1264 (W.D. Wash. 2006). 

The extent of the voter registration mismatch problem remains unclear, but the 
problem does appear to have potential significance.*’ Due to matching problems, up to 25 
percent of submitted registrations in California were rejected during the first three months 
of 2006. As of July 18, 2008, The Wisconsin Journal Sentinel reported that “Wisconsin 
doesn’t know yet how well voter registration data will line up with driver records.” The 
Journal Sentinel article also noted that in Pennsylvania, “15% of the [voter registration] 
records didn’t match, but two-thirds of the problems were caused by data entry errors.”’ 

'’See Justin Levitt, Making the List: Matching and Verification Processes for Voter 
Registration, Brennan Center 2006 Report avaitabk at. 

http://vnv\v.electiondcfcnse;iiliancc.pr)yt!ics/Hrennan Makinci ,ist I tatabascMatching.pdf ; see also 
Wendy Weiser testimony regarding the EAC before Congress, 2/2008: 
http://www.brenriancenter.oro''content/re5ource.'testimonv before congress regarding th 
e eac/ i regarding California specifically, see also 

hLlp://vvvvvv.opednevvs.com/drlicles/genera_dan_ashb_080131 22ralal_pendmg_22_erro.hlm. 

’ Wisconsin Journal Sentinel. http://www.isoiiiine.com/storv./index.aspx'.fid~^774257 
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Attorney Adam Skaggs of the Brennan Center has “said that matching in other states 
failed about 20% to 30% of the time.” Another source noted that, in the State’s 
September primary, “some [Maryland] precincts couldn’t access the state database 
because of computer software glitches, and there were no printouts to consult. Some 
machines mysteriously rebooted without warning. Both issues caused voting delays. State 
officials have said those problems will be rectified by Nov. 7.” 

The National Academy of Sciences, which has done extensive work on the 
difficulties of database matching, has urged caution in relying on matching due to the 
types of problems outlined above. States would be wise not to purge voters due to 
mismatching and likewise should not use HAVA as an excuse for requiring voters who 
are unable to be matched to cast provisional ballots. 

New Voter Registration and Voter Identification Requirements 
HAVA’s voter ID requirements are easily the most misunderstood and misapplied 
of its provisions by election officials. HAVA provides that new registrants must provide 
their driver’s licenses or the last 4 digits of their Social Security Number with their voter 
registration application in order to become registered. (If the person does not have either 
of these, HAVA mandates the state to assign the voter an identification number). 

HAVA requires that those voters who appear to vote for the first time and who 
registered to vote by mail after January 1 , 2003 must show identification before they will 
be allowed to vote. Note that not all first time voters must present an TD under HAVA; 
only first time voters who registered by mail. In states that do not require a form of ID at 
the polls, poll officials sometimes mistakenly require all voters to show an ID (apparently 
under the flawed assumption that HAVA mandates it) or require all those who are voting 
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for the first time to present some form of identification before casting a ballot. Yet 
HAVA contains no such requirement. 

Moreover, HAVA does not contain any requirement that first time voters who 
register by mail produce a particular ID or a photo ID. The ID required under HAVA 
need not be a photo ID or a government issued ID. Rather, “a current and valid photo 
identification; or. . .a copy of a current utility bill, bank statement, government check, 
paycheck, or other government document that shows the name and address of the voter” 
is sufficient. &t;42U.S.C. §15483. 

Despite these clear requirements, some election officials continue to insist on a 
driver’s license as the only acceptable form of voter ID. Indeed, despite state law 
provisions to the contrary some officials require an ID even when state law does not 
require one. In Virginia, for example, in 2006, a voter who lacked an ID (but who was a 
duly registered qualified voter) was denied the right to vote. He was denied the right at 
the polls to execute an affidavit and cast a ballot, which he had the right to do under state 
law. He brought suit in federal court and the County settled the suit. Gillette, v. Weimer 
and Prince William County, Virginia Electoral Board, No. 1-OScvlSS-LMB (E.D. Va.) 

Another problem which has surfaced in recent elections stems from election 
officials selectively asking minority voters to produce an ID. yk study of the 
implementation of New Mexico’s voter identification law in the 2006 election 
found that — despite receiving training from election administrators — polling places and 
even individual poll workers varied widely in their application of that law'.* And the 

^ R. Michael Alvarez, I.OTiiia Rae Atkeson & Thad K. I lath The New Mexico Hlection Adiriinisti'atioii 
Report: The 2006 November (leneral Injection (Aug. 2. 2007), available at http://\\wvv. vote. caltech.edu/ 
reports/NM_T!lection_Report_8-07.pdf. 
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New Mexico law provided the occasion for racial and ethnic discrimination at the polling 
place level — voters who self-identify as Hispanic or who have Hispanic surnames w’ere 
significantly more likely to be asked by poll workers for identification than were other 
voters. I have received reports from the Asian American Legal Defense and Education 
Fund indicating such disparate treatment with regard to IDs has been directed at Asian 
American voters as well. Tt is extremely important that all election officials, particularly 
those working at the polls on Election Day 2008, are clearly informed of what, if 
anything, state law requires with regard to voters providing an ID and that election 
officials carry out those provisions in a nondiscriminatory manner. 

Problems such as the misapplication of voter ID laws and the failure to find 
registered voters on the rolls lead to delays and long lines at the polls, which are 
exacerbated by the difficulties in recruiting and training poll workers. These problems 
may fall disproportionately on minority communities. The problems compound 
themselves in minority communities; they sometimes get the most inexperienced poll 
workers, the worst polling locations, an inadequate number of machines, and have the 
most problematic voter registration rolls (voters who have moved, who don’t vote 
regularly, who don’t have ID, and those who have health or other problems). The long 
lines on Election Day are usually the result of a culmination of these problems rather than 
a single cause. 

State officials since 2004 have continued to take steps with regard to purging the 
voter registration rolls, but sometimes the procedures chosen can have dire consequences 
for voters. Take, for example, the State of Alabama. 
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The Justice Department sued Alabama in 2006 and the then-Democratic Secretary 
of State (SOS) Nancy Worley for failure to implement HAVA. The Republican 
Governor was appointed a special master by the U.S. District Court Judge (Keith 
Watkins), a Bush appointee, to take over responsibility for implementation of HAVA. 

The State hired Election Systems & Software (ES & S) to develop the database. The 
Governor’s office developed a list of felonies and sought the agreement of the 
Administrative Office of Courts (AOC) (controlled by the Chief Justice) that this list be 
used to purge the voter rolls. The AOC did not agree with the Governor’s list and 
proposed a different, much shorter list of felonies. ES&S nevertheless implemented the 
database using the longer list of felonies and its impact was apparent in the June 2 
primary that year. 

Tn the 2006 elections. Democrat SOS Worley was defeated and was replaced by 
Beth Chapman (R). As a result of the application of a flawed list of convictions, there 
were instances of qualified voters being denied the right to vote in the 2006 elections. 

For example, one voter who was denied the right to vote in Alabama in 2006 was a man 
previously convicted of a felony, but who had his voting rights restored and had voted for 
a number of years prior to 2006. In another case, a man was denied the right to vote even 
though he had never been convicted of a felony (but had been convicted of a 
misdemeanor), and even though he had voted several times after his misdemeanor 
conviction. The danger that undeserving voters will be disenfranchised on Election Day 
continues to loom large. 

Just this week, the ACLU on behalf of several voters has filed suit in 
Montgomery, Alabama, against state officials. Baker v. Chapman. According to its state 
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constitution, Alabama may deny voting rigiits to individuals who have been convicted of 
felonies involving “moral turpitude ” Although this term is not defined, the Alabama 
Constitution states tliat only the legislature can decide which felonies qualify under this 
category. In its lawsuit, the ACl.U charges that the state is disfranchising thousands of 
Alabamians under a much broader category of convictions than is permissible under the 
constitutioit, relying in part on an opinion issued by Alaliama’s Attorney General.^ 

The ACLU is seeking an injunction that would stop the state “from discouraging, 
interfering with, or preventing any person who has not been convicted of a crime listed in 
the Alabama Code (§ 15-22-36. 1(g)) from registering to vote in all state and federal 
elections.” The plaintiffs have also asked the court to require the state “to disseminate 
public service announcements throughout the State of Alabama that inform citizens 
convicted of felonies which do not appear in Ala. Code 1 5-22-36. 1 (g) of their right to 
register and vote.” 

Misallocation of Voting Machines: 

A A'evr York Times story earlier this week entitled, “Influx of Voters Expected to 
Test New Technology,” quoted an election expert from the Pew Center on the States as 
follows: 

Election officials are unanimous in their commitment to ensuring every 
eligible American’s right to vote, but in many places the system they 
oversee simply isn’t designed to handle anywhere near the number of 
voters that may turn out, said Doug Chapin, director of electionline.org . a 


According to the ACLU’s press release announcing tire suit. “The Alabama legislature adopted a list of 
about .15 yei'ious I'donios !,hai Til the moral tuipiliide deliiiitionrordiseiirraiichisernerit, including murder, 
inipcachmcni. trcasoin rape and vaiions sex related offenses. But in 2005, Alabama Attorney Crcncral Troy 
Kmg developed liis own broader list of disfranchising felonies, as well as a short list of those that do not 
fall into tins category, The Attorney GencraTs list includes 16 felonies that are disqualifying, including 
passing a had check,, and six that are not disquaiifydng, such as possession of controlled substances and 
1)1 !! -related offenses. Other t'elonies were simply not addressed. In addition, election administrators across 
the state are ciiiTently disqualifying citizens from voting forfelony convictions that neither tlie legislature 
nor the allomev general has evei' listed as dislfanchising ofreiises.” 
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project of the Pew Center on the States. In previous elections, the 
question has been, 'Will the system work for each voter?’ But this year the 
real question is whether the system can handle the load of all these 
voters. 

1 share the concern that the current system may not be able to handle the record 
voter turnout that many anticipate this fall. A report being issued next month by the 
nonpartisan group FairVote, for example, notes there is a risk that election officials may 
not allocate a sufficient number of extra ballots or voting machines to precincts 
experiencing heavy turnouts. Indeed, the FairVote report will note that, consistent with 
the VcM' York Times article, “[t]he swing states that experienced the longest lines, 
including Florida, Michigan, Missouri, Ohio and Pennsylvania, lack uniform rules for 
distributing machines and ballots[.]” What we saw in Ohio in 2004 was that state and 
local officials failed to take adequate steps to ensure that there were sufficient numbers of 
voting machines in certain precincts. As a result, undue delays were created, often 
lasting several hours, and many voters left polling places in fmstration, and without 
casting their votes. In Franklin County, Ohio, a DOJ review completed in June 2005 
found that “it was not uncommon for voters to have to wait three or more hours to cast 
their ballots.” The long lines and exceptionally long delay, DOJ found, was “due to the 
lack of sufficient machines to serve a dramatically enlarged electorate[.]”*’ 

DOJ’s review acknowledged that there were more registered voters per voting 
machine in predominantly black precincts than white precincts. What is particularly 
unsettling, however, is that DOJ also concluded that the allocation of voting machines 

Critics might say "'if these people really wanted to vote and it w^as impoitant to them, they would have 
stood m line and voted.” But such a response fails to take into account the reality that many voters face and 
the wide variety of circumstances why a person cannot stay for several hours at the polling place to cast a 
ballot: the need for a single parent to pick up their child at day care, the inability of an elderly or disabled 
person to wait in line for such a long period, etc. 

The leller may he found here: htt p ://ww\v.ta ljdngpomi.smemo.com/docs . hai i neT - frauk l iii-lelier,/ 
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actually favored black voters because more white voters were voting on each machine, on 
average, than black voters. Of course, since many black voters were unable to vote due 
to the inadequate number of machines and long lines, it follows that fewer blacks voted 
per machine than voters in the predominantly white precincts. Moreover, in order for 
DOJ to make a determination about the allocation of machines and the number of voters 
by race who cast ballots on those machines, it would have needed data on the flow of 
voters in black and white precincts; but no such data were available. The DOJ conclusion 
is even more absurd when one considers that it was thousands of black voters, not white 
voters, who complained about being unable to vote.*^ No one in Franklin County 
disputed that predominantly black precincts lacked enough machines to adequately 
administer elections, as compared to predominantly white ones.^^ 

Distinguished voting rights expert Tova Wang, now Vice President for Research 
at Common Cause, recently made the point that the allocation of voting machines could 
prove problematic in 2008: “Allocating enough ballots and machines is tricky science 
under any circumstances, but especially when turnout is proving to be so 
unpredictable.”*'* 

The misallocation of voting machines is a greater concern this year because of the 
spike in registrations in minority communities with an African-American leading a 
ticket. Many states and localities will experience different patterns of turnout and may 

At Kenyon College in Knox County. Ohio. DOJ found that "there were long delays in voting at the 
Gambier/Kenyon site, where the majorily of the registered voters are college students. Some voters chose 
to wait until approximately 4:00 a. m. to cast their ballots on Knox county' voting machines instead of using 
available paper ballots.” httD:/.''vvt'w' nsdoi.gov/cilA'Qting/misc/knox.htm 

As a former DOJ official, I w'as struck by the exculpatory' nature of tlie language used in the letters sent 
to Franklin County and to Knox County. I raditionalh', the Department's policy is not to discuss the 
reasons why the Department decided not to take a certain action, but rather briefly to let the subject of an 
investigation know that the investigation had been completed and no further action would be taken. 

Influx of Voters Expected to Test New Technology, AT Times, July 21, 2008. 
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not be prepared for it. Already there is substantial evidence of increased registration that 
should be a warning signal to local officials. 

Thus, what happened in Franklin County in 2004 might very well happen again in 
numerous counties throughout the U.S. this fall: administrative failure to prepare for the 
high turnout combined with a failure to allocate voting machines in high turnout areas, 
particularly in predominantly minority areas and other areas that have seen a surge in 
voter registration numbers. The lesson to be learned from those places that saw a failure 
to allocate sufficient voting machines in 2004 is this: the allocation of machines should 
be made to ensure ease of voting for all voters, and not according to a mathematical 
formula that results in hours-long lines in some precincts and minutes in others. 

Vote Caging Efforts: Lessons from Ohio in 2004 

Vote caging is an illegal voter suppression technique used to keep minorities 
(mostly blacks) from voting. It’s a relatively-unknown cousin in the nefarious family of 
vote suppression techniques. The practice has been adopted and perverted from a 
practice utilized by direct-mailers to clean up their mailing lists by sending out mail to 
specific individuals and seeing what comes back. The real problems start when political 
operatives start cherry picking areas likely to vote against their candidates. 

“Caging” is a direct mail technique used to describe cleaning up a mailing list. A 
political organization sends first class mail to a list of voters (or donors) marked “do not 
forward.” Sometimes, the mail is sent return receipt requested. Voters whose mail comes 
back undeliverable, or who do not return the receipt, are removed from the list - caged, in 
direct mail parlance. 
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“Vote caging” is when a political organization, typically a political party, 
compiles a “caging list” of voters whose mail came back undeliverable or who did not 
return the receipt, and uses that list to challenge those voters as not being validly 
registered. These registration challenges can occur prior to Election Day or at the polls. 

The problem with using a caging list to challenge voters is simple. First, the list is 
most often produced using criteria aimed at a particular racial group (there have been 
documented instances of caging in African-American precincts, for example). Second, 
there are plenty of reasons why mail sent to a validly registered voter might be returned 
as undeliverable or without the signed return receipt requested, especially because 
political organizations usually make sure that their mailers are non-forwardable. For 
instance, the voter may be serving abroad in the military or away at college. Address 
errors, especially in urban areas, are common. A voter may have forgotten to put his or 
her apartment number on the voter registration form. Typographical errors in preparing 
the list of voters to whom mail will be sent - Gonzalez becomes Gonzales - can also 
result in a piece of mail being returned as undeliverable when in fact the individual lives 
and resides at the listed address. Such typographical errors on registration rolls can also 
lead one to conclude, in error, that an individual is not registered to vote when in fact he 
or she is validly registered. 

Most commonly, the mailer is returned because the voter has moved. Still, many 
voters who have moved are still validly registered and eligible to vote. Tn vote caging 
schemes where a return receipt is requested, voters simply may not want to accept mail 
from that particular political party. Reportedly, this was the case in Ohio in 2004, when 
African-American voters did not want to accept mail from the GOP. 
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Despite the fact that many voters who might end up on a caging list are validly 
registered, there is nothing illegal per se about compiling a list of voters. What is illegal 
under the Voting Rights Act and the U.S. Constitution is vote caging that targets minority 
voters, i.e., directing mail to them, and only selectively challenging their attempts to vote 
on Election Day. 

When former Deputy Attorney General Paul McNulty testified before Congress in 
2006, he offered to have DOJ look into the issue of vote caging (“If you’re raising with 
me as Deputy Attorney General the question of caging votes. I’m very happy to work 
with you on that concern.”). To my knowledge, DOJ never responded to Congress on 
what DOJ found about its review of vote caging. DOJ did not even offer a progress 
report on how its inquiry into vote caging was going. I would recommend that this 
Subcommittee inquire about the DOJ’ s their findings and about whether many vote 
caging or voter intimidation investigations are presently underway. That should give us a 
clear indication of whether DOJ will take as seriously the prosecution of those who 
intimidate voters, as they do those who allegedly commit voter fraud. 

1 do know about a clear example of vote caging/intimidation that took place in 
Dallas, Texas in the 2006 election cycle. An anonymous mailer was sent to voters in 
predominantly African-American precincts informing black voters that if they were 
recently registered to vote, they could be arrested when they went to polling places. T 
have attached a copy of the mailer to my testimony. Despite this obvious effort to 
intimidate black voters and suppress their voting rights, when the matter was immediately 
brought to the attention of the FBI, the Bureau determined, without conducting any 
investigation, that no action would be taken. Recently, 1 again brought this complaint to 
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the attention of DOJ, and I have been informed that the Civil Rights Division has it under 
review. What “under review” means is not clear, but 1 am hopeful that the Civil Rights 
Division attorneys are permitted to do their jobs free from political interference and 
therefore that the DOJ will at least conduct an investigation of this attempt at voter 
intimidation and take appropriate action. 

Conspiracies to stop African-Americans from exercising their constitutional right 
to vote aren’t new - and neither is vote caging. The Republican National Committee has 
been under a federal consent decree not to engage in the practice since getting caught in 
the 1981 gubernatorial election in New Jersey. Despite the injunction, which remains in 
effect, vote caging schemes continue to be used as an integral part of an ongoing 
campaign to suppress minority voting rights. We need to be on the watch for them in 
2008. 

To bring these schemes to an end will require vigorous prosecution by the United 
States Department of Justice. But the Department’s priorities have shifted over the years, 
with the Bush-Ashcroft-Gonzales Justice Department not only ignoring vote caging 
schemes, but actively working to give vote-cagers a boost in the courts. Contrast, for 
example, the Department of Justice’s efforts in 1990 in North Carolina, under President 
George W. Bush’s father, to the Department’s actions in the 2004 election cycle in Ohio. 
In 1990, the North Carolina Republican Party and the Jesse Helms for Senate campaign 
engaged in vote caging by sending black voters 44,000 postcards, giving targeted 
individuals incorrect information about voting and threatening them with criminal 
prosecution. The plan was to use the mailing to compile a caging list. In response, the 
Bush 1 Justice Department, where 1 served at the time as a federal prosecutor of voting 
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discrimination cases, filed a federal lawsuit against the GOP and Helms’ campaign and 
obtained declaratory and injunctive relief. 

The 2004 Ohio GOP Vote Challenge Scheme 

Ohio was ground zero for the hotly contested 2004 election - and also a hotbed of 
voter intimidation. The Ohio Republican Party developed a caging scheme and identified 
35,000 newly registered voters in urban areas, mostly black, who either refused to sign 
for letters from the Republican Party or whose letters came back undeliverable. An 
attorney for the Ohio Republican Party even admitted that the plan was to use the 
returned letters from minority neighborhoods to challenge voters. 

Prior to Election Day, when the caging list would be used to challenge voters at 
the polls, the caging scheme was challenged in court on two fronts. In New Jersey, voters 
filed suit against the RNC for violating a 1982 consent decree. The RNC argued that the 
consent decree only applied to it, not the Ohio Republican Party, which planned to supply 
the challengers, and therefore the consent decree was inapplicable to the Ohio election. 
The federal court rejected that argument, and, on Nov. 1, 2004, ordered Republicans in 
Ohio not to proceed with the caging scheme on Election Day. Meanwhile, in Ohio, 
voters filed suit (Spencer y. Blackwell) to challenge the Ohio law permitting political 
parties to post challengers (amied with caging lists) in polling places on Election Day. 

While the court battles were playing out in New Jersey and Ohio in the days and 
hours leading up to the 2004 election, with the rights of minority voters hanging in the 
balance, did the Department of Justice step in to enforce the Voting Rights Act? 
Unsurprisingly for anyone who has followed the ongoing scandal over the politicization 
of the Civil Rights Division, the answer is “of course they didn’t.” Perversely, the Justice 
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Department sent a letter to the Ohio federal judge overseeing the lawsuit to tell her that 
the challenged statute that was used to Justify the vote caging scheme was perfectly fine. 

Then Assistant Attorney General Alex Acosta’s Oct. 29, 2004 letter to District 
Judge Susan Dlott was unusual not Just in that it attempted to offer legal cover for the 
same practices that 1 2 years earlier DOJ had sued to stop, but also because it was nearly 
unprecedented for DOJ to intervene in a case on the eve of Election Day in which it had 
not previously participated, because its involvement was unsolicited, and because it was 
not a party. Mr. von Spakovslcy was directly involved in drafting this letter to Judge 
Dlott. 

Judge Dlott refused to heed the advice of the Assistant Attorney General, and 
found that permitting the challenges would have a racially discriminatory impact. The 
court’s decision cited the fact that Hamilton County Republican Party filed to have 251 
additional challengers at the polls and that of the 251 challengers listed, two-thirds of 
them filed to be challengers in predominantly African-American precincts. The federal 
court issued an injunction that blocked the racially targeted challenges, noting that “[t]he 
evidence presented at the hearing reflects that 14% of new voters in a majority white 
location will face a challenger. . . but 97% of new voters in a majority African-American 
voting location will see such a challenger.” Spencer v. Blackwell, No. 1-04-738-SJD 
(Order of November 1, 2004). 

Tn the end, the caging scheme was stymied but not due to any action by the DOJ, 
which did its best to insinuate itself into the controversy and defend the scheme. (For a 
thorough discussion of other voter intimidation techniques that succeeded, see Preserving 
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Democracy: What Went Wrong in Ohio, Status Report of the House Judiciary Committee 
Democratic Staff, January 5, 2005 [“the Conyers Report”].) 

Insufficient Numbers Of Poll Officials And The Lack Of Training: 

HAVA does not mandate poll worker training, but the Act does require states to 
spell out in their HAVA implementation plans how the state plans to train its poll 
officials and to educate other election officials (such as general registrars). Information 
pertaining to voting must also be posted at every polling place on Election Day, including 
the posting of a sample ballot, instructions on how to vote (including the casting of a 
provisional ballot), and information about ID requirements for first-time voters who 
registered to vote by mail. 

Provisional Voting Issues 

HAVA mandated that provisional voting be offered to all voters to ensure that 
every eligible voter who is registered or who believes they are registered can cast a ballot 
in federal elections with the knowledge that a fair process will be followed to determine 
if the provisional ballot is eligible to be counted. In October 2004, the United States 
Election Assistance Commission (EAC) issued a Resolution on Provisional Voting. EAC 
also urged all States and election officials to utilize federal funds received under HAVA 
to conduct voter education campaigns that would enable voters to become familiar with 
their rights to cast a provisional ballot, and to make sure those provisional ballots are cast 
at a location where they stand the best chance to be counted. This latter recommendation 
was made because some states deemed a provisional ballot to be validly cast only when 
cast at the voter's assigned polling place or precinct. In such states, EAC urged state 
election officials to make information available to poll workers at all precincts and/or 
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polling places that would allow the poll workers to determine the voter's assigned 
precinct and polling place. This could be done, the EAC noted, by giving poll workers 
information (such as the entire list of eligible voters for that jurisdiction) or a means of 
communication (telephone service to election headquarters or maps of adjoining 
precincts) that would help to insure that a voter is sent to the correct precinct to vote and 
thus have their ballot counted. States were also obligated under HAVA to set up toll free 
numbers or websites where voters who cast provisional ballots could later determine if 
their vote got counted and, if it was rejected, the reasons for invalidation. 

Where is the Department of Justice in 2008? 

One of the biggest differences between 2004 and 2008 is the fact that DOJ has 
been purged of a number of officials who misused Department resources to pursue a 
political agenda. Indeed, in the Civil Rights Division, two officials notorious for 
blatantly using their positions to advance a partisan agenda were Brad Schlozman and 
Hans von Spakovsky. Minority voters are far better off today with these two persons off 
the Justice Department payroll, because these former DOJ officials will no longer be in a 
position to thwart minority voting rights and use voting rights laws to advance their 
political goals. 

But it is curious, if not troubling, that the Department of Justice is not at this 
hearing today to offer its plans for enforcement of voting rights during this election year. 
The Department needs to be forthcoming about its election year activities, from pre- 
election criminal law enforcement efforts to the assignment of federal poll watchers and 
attorneys. What steps will the Department take to ensure that there are no pre-election 
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indictments of individuals for a relatively minor alleged voter fraud offense, pursued 
simply to affect the outcome of an election? 

And shouldn’t the Department of Justice openly explain how it will assign federal 
watchers, particularly given the Department’s 2004 program of assigning Bush loyalists 
to monitor elections in battleground states’ From discussions with the Voting Section 
Chief in 2004, Joseph Rich, I learned that in assigning election monitors (attorneys) and 
observers in 2004, DOJ official Brad Schlozman personally reviewed every single 
assignment and vetoed many of the Voting Section’s recommended assignments. In 
Ohio, where DOJ’s career attorneys felt DOJ did not need a federal presence on Election 
Day, Schlozman informed Mr. Rich early on that there would federal attorneys sent to 
Ohio. According to Mr. Rich, Schlozman dispatched loyalists in three cities - Cleveland, 
Columbus and Cincinnati. While there were civil rights issues that surfaced closer to the 
election (after the decision had already been made to send DOJ attorneys to Ohio), the 
two person monitoring teams sent to Ohio did little beyond sitting in hotel rooms and 
taking telephone calls. There was no monitoring by these attorneys to check on racially- 
based challenges or intimidation, according to Joseph Rich. 

Furthennore, Schlozman himself monitored the election in Miami on Election 
Day. In short, it was clear to Voting Section management that political appointees at 
DOJ and in the Civil Rights Division wanted to have loyalists on the ground in that key 
state. This is yet another example of politicization of the voting section responsibilities, 
as well as inefficient use of personnel and resources. 

The DOJ should only assign monitors and observers to those places where there is 
evidence of possible civil rights violations, or as part of an ongoing investigation into 
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election practices. Another lesson learned from the widespread public suspicion that 
political reasons were behind monitor/observer placement decisions in 2004 is the 
following: the Department of Justice, when it announces the locations where the 
Department will be deploying federal observers, should also make public in a general 
way the civil rights concerns that underlie their decisions. Such a pronouncement should 
emphasize the fact that the Department (Criminal Division) has a longstanding policy of 
not monitoring for election fraud purposes and indeed does not conduct such 
investigations until after the election. This has been a long-standing practice of the 
election crimes branch of the Criminal Division. 

There a serious need for enhancing the transparency of DOJ’s activities, 
especially given the prevalence of partisan-driven activity by DOJ in the 2004 and 2006 
election cycles. Little came out at the annual Civil Rights Division/Criminal Division 
voting symposium this summer about DOJ plans for monitoring this year’s election- and 
Congress should insist that everyone - from Attorney General Mukasey, to Civil Rights 
Division Acting Assistant Attorney General Grace Chung Becker, to Voting Section 
Chief Christopher Coates - explain in some detail their monitoring plans at least a month 
before the election. And DOJ officials should be required in advance of the election to 
follow up with more detailed information when they announce where federal attorneys 
and federal poll watchers will be assigned. 

Thank you for the opportunity to testify and to offer these views. 


24 



215 


Mr. Nadler. I thank you, Mr. Hebert. We will now go to the 
questioning, and I will recognize myself for 5 minutes for the pur- 
pose of questions. 

First, Mr. Hebert, in reporting on the Supreme Court decision in 
the Indiana voter ID case in April, the New York Times quoted Mr. 
von Spakovsky as saying, “This decision not only confirms the va- 
lidity of photo ID laws but it completely vindicates the Bush Jus- 
tice Department and refutes those critics who claim that the De- 
partment somehow acted improperly when they approved Georgia’s 
photo ID law in 2005.” 

Do you take issue or do you agree with that statement and, if 
so, why? 

Mr. Hebert. I completely disagree with that statement for the 
following reason. The Supreme Court in the Indiana voter ID case 
said that the statute in Indiana was facially constitutional. There 
were no allegations that the Indiana statute violated the Voting 
Rights Act, which was a decision the Justice Department made 
when it approved the Georgia voter ID law. In Georgia the voter 
ID law that was approved by the Justice Department, and Mr. von 
Spakovsky was part of that decision-making process when they ap- 
proved that voter ID law, that was later struck down in the courts 
as an unconstitutional poll tax. Georgia went back and adopted a 
new law that eventually passed muster in the courts. So I don’t 
think that 

Mr. Nadler. And that was in some respects different from the 
Indiana ID law? You said the Indiana law would not have been 
called a poll tax? 

Mr. Hebert. That’s correct. Because in Georgia they actually re- 
quired you to buy an ID in order to vote. In Indiana it was pro- 
vided free. 

Mr. Nadler. I thank you. 

Mr. von Spakovsky, in May of 2005, outgoing Deputy Assistant 
Attorney General Bradshaw on his last days at the Department 
issued a letter opinion to the State of Arizona. That letter wrongly 
informed Arizona that it could stop voters from receiving a provi- 
sional ballot if they did not have State identification. 

In September of the same year, 2005, Brad Schlozman sent a let- 
ter to Arizona correcting the Department’s opinion and stated indi- 
viduals can request and cast a provisional ballot for any reason. In 
Mr. Schlozman’s sworn testimony before the Senate Justice Depart- 
ment committee he said he had nothing to do with the drafting of 
the May 2005 letter, but it was probably done by “the voting coun- 
sel and the front office.” Was that you? 

Mr. VON Spakovsky. I was the voting counsel in the front office 
of the Civil Rights Division. 

Mr. Nadler. So you drafted that letter or had input into it? 

Mr. VON Spakovsky. Well, I think the letter you are talking 
about was signed by Sheldon Bradshaw, not Brad Schlozman. Is 
that the letter you’re referring to? 

Mr. Nadler. Yeah, the May 2005 letter, that’s right. 

Mr. VON Spakovsky. Yes, I drafted the letter. 

Mr. Nadler. Okay. Now during that year did you have commu- 
nications with the State of Arizona or the Secretary of the State 
of Arizona in relation to Arizona’s Proposition 200? 
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Mr. VON Spakovsky. Frankly, Mr. Chairman, I don’t recall. I 
mean, at some point the Proposition 200 was submitted to the Civil 
Rights Division for preclearance under section 5. And of course one 
of my responsibilities was, you know, reviewing any claims or files 
that came up from the Voting Section on section 5. So I — you know, 
whether someone at that office called about that, you know, it may 
be, but I mean that was — 3 or 4 years ago. I frankly don’t remem- 
ber. 

Mr. Nadler. Okay. All right. And a year later, in 2006, when 
you were at the FEC, did you have any communication with the 
Department of Justice or the State of Arizona about Proposition 
200 implementation? 

Mr. VON Spakovsky. No, sir. 

Mr. Nadler. Okay. And I’m a bit curious about something else. 
It has been reported that you worked for an organization called the 
Voting Integrity Project prior to 2000; is that correct? 

Mr. VON Spakovsky. I was on the Board of Advisors, yes. 

Mr. Nadler. The Board of Advisors. So you didn’t work for 
them? 

Mr. VON Spakovsky. I did some contract work for them. 

Mr. Nadler. And did this 

Mr. VON Spakovsky. That was before I went to work for the Jus- 
tice Department, sir. 

Mr. Nadler. Yes, prior to 2000. 

Mr. VON Spakovsky. Right. 

Mr. Nadler. Now, it’s been reported that the Voting Integrity 
Project played a role in the Florida efforts to purge alleged felons 
from the voting rolls in 2000. 

Mr. VON Spakovsky. That’s false. 

Mr. Nadler. That’s not true? 

Mr. VON Spakovsky. That is not true. 

Mr. Nadler. It had nothing to do with that? 

Mr. VON Spakovsky. No. 

Mr. Nadler. Okay. Do you know who headed — did any private 
organization have anything to do with that, to your knowledge? 

Mr. VON Spakovsky. My understanding of that just from reading 
the papers is that the State of Florida hired a data service com- 
pany, I don’t remember the name of it, to provide them with a list. 
And I had absolutely nothing to do with it. That’s one of these sto- 
ries that somehow got on to the blogosphere and then got repeated 
all over. It’s not true. 

Mr. Nadler. Good to hear. 

Now critics have called the voter purges in Florida during the 
2000 elections a wildly inaccurate voter purge list that mistakenly 
identified 8,000 Floridians as felons, who were not felons, and thus 
ineligible to vote and that listed 2,300 felons as felons despite the 
fact that those 2,300 had had their civil rights restored by State 
action. 

Now what can we do to ensure that as States purge voter lists 
that those purges don’t — and in fact it was reported that that 20 
percent error rate was known in advance and somebody in Flor- 
ida — I’m not going to ask you who, I have no idea whether you 
know it — but that someone in Florida determined that was accept- 
able, that a 20 percent error list, meaning one out of every five peo- 
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pie on that list would be improperly denied to vote. That was ac- 
ceptable to deny the vote to people who should have been denied 
to vote who were on the list. 

What can we do to make sure that that voter purge lists are ac- 
curate and are not used either deliberately or not deliberately to 
deny the vote to people who should be able to vote? 

Mr. VON Spakovsky. Well, first of all, I’m not an expert on Flor- 
ida because I wasn’t an election official in Florida in 2000 and 
didn’t have anything to do with it. But I will tell you what I think 
about that. The mistake and assumption here that’s being made is 
that when the States, because of these new HAVA databases which 
require them to do data matching, that they automatically drop 
people when the information doesn’t match. That’s not what they’re 
doing. What — my understanding is what the States do when they 
get a situation like this, and this isn’t any different than when a 
county election board, for example, gets information that there may 
be a problem with a particular registered voter, with accurate in- 
formation. My understanding is what they do when there is no 
match is they then contact the voter by either calling the voter, the 
person who is registering or by sending them a letter 

Mr. Nadler. Well, we’ve heard testimony that they should, but 
clearly some do and some don’t. 

Mr. VON Spakovsky. Okay. Well, what should happen when — 
what should happen when a match comes back and shows there’s 
a problem with a voter registration application is that election offi- 
cials contact the voter and explain it to them, say look, we’ve got 
this problem, can you provide an explanation? 

Mr. Nadler. There should be — there should be a communication 
with the voter? 

Mr. VON Spakovsky. Of course. 

Mr. Nadler. Mr. Hebert, could you just briefly, since my time 
has basically expired, comment on the question I asked and on Mr. 
Spakovsky’s answer. 

Mr. Hebert. I agree with him the election officials should con- 
tact the voters, but it’s not happening in all instances and not hap- 
pening in all States. And what often happens is when the commu- 
nication is done, it’s done with a letter that oftentimes may arrive 
to the voter in a time period that’s insufficient for the voter to take 
whatever corrective action is necessary in order to provide the in- 
formation that allows the match to take place. And so they are not 
registered within the time period required 

Mr. Nadler. Well, let me just follow that up with one further 
question. Should the Justice Department do something in time for 
this election to make sure that that problem doesn’t occur and, if 
not, should Congress do something? 

Mr. Hebert. Yes. Yes, the Justice Department should do some- 
thing, and here’s what should be done. Any person who is duly reg- 
istered to vote but their name is not able to be matched exactly on 
a State database, there ought to be — that person ought to be listed 
on the registration rolls, and when they go to vote they should have 
an asterisk next to their name saying, by the way, we weren’t able 
to match up your date and here is the information. What can you 
tell us? Is it a hyphenated name or is it a maiden name, and you 
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fix it that way. You don’t deny people the right to vote. And Con- 
gress could amend HAVA to made that clear. 

Mr. Nadler. I thank you. My time has expired. I recognize for 
5 minutes the distinguished Ranking minority Member of the Com- 
mittee, the gentleman from Arizona, Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. I thank all of you 
for being here. Mr. von Spakovsky, I wanted to just kind of explore 
a couple of things with you related — you know I have — I’m on the 
Armed Services Committee, and I have to tell you that it does hit 
me pretty hard that those — if you’re correct, that those overseas 
are the ones that seem to have the least success at voting. Often- 
times those are a lot of our fighting men and women that lay their 
lives and their blood down for this country, and people on this 
panel, most of us talk about freedom, those individuals pay for it, 
some profoundly high prices to themselves. 

So I guess what I wanted to ask you is what is really causing 
the problem? Who is at fault here? That’s the first question I ask. 
Why aren’t — let’s start with the military. Why aren’t they getting 
their ballots? 

Mr. VON Spakovsky. The problem frankly. Congressman, is be- 
cause the military voters are still voting the way they did 100 
years ago. The way — the way — if you’re — if you’re a combat soldier 
in Iraq what you have to do to get a soldier ballot, you have to send 
a request for an absentee ballot back to your home election official. 
If you’re from a county in Texas, so you have to send that to the 
county official in Texas requesting an absentee ballot. They check 
it and then they prepare an absentee ballot, and then they have 
to mail it back to you in Iraq. When you get it in Iraq, you com- 
plete the ballot, and then you have to mail it back. That takes a 
lot of time, particularly because of the slowness of overseas mail 
and because once you get into a combat zone the mail gets even 
slower getting to — that’s why a large number of these ballots, even 
the ones that are completed are returned too late to count in the 
election. 

Several years ago Congress authorized an appropriation for the 
Department of Defense to try to build an electronic voting system 
based on the Internet which would electronically deliver a ballot to 
a soldier, soldier would be able to complete it and send it back. 
That system was canceled after a number of computer scientists 
took a look at it and said that it was not a secure enough system. 
A lot of people say the Internet simply has too many security holes 
to ever use it that way. 

I mean that’s why I mentioned the Military Protection Act. 
That’s kind of a good interim step. That would provide so that once 
the ballot gets to the overseas military bases, it would provide 
international express service to get it back. That would mean that 
as long as the soldiers got the ballot by the Friday before the Tues- 
day election, it could get returned in time to be counted. 

The future for this I think is shown by a pilot project that’s going 
to go on with this election out of Okaloosa County. Okaloosa Coun- 
ty is a big county down in Florida. They have a lot of military vot- 
ers, and the county election officials there are sending some of their 
election officials to three overseas military bases where they have 
a lot of soldiers. And they are going to open up an early voting site 
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using computers, where one of the military voters can come in, 
they’ll check to make sure they are on the voter registration list, 
they’ll pull up the ballot they are supposed to get and they’ll be 
able to vote right there. And setting up early voting sites at U.S. 
military bases and perhaps U.S. embassies in the future actually 
might be one way of greatly resolving this issue. 

Mr. Franks. If we were — I should say if you were to tell us what 
you think we could do either in the Armed Services Committee or 
the Judiciary Committee here to in the short term to effect this in 
the most expeditious manner to help those who defend this country 
have the best opportunity to vote in the elections, what would that 
be? 

Mr. VON Spakovsky. The first would be to pass that bill that’s 
been introduced to provide for international express pickup of the 
ballots overseas to bring them back to the U.S. And I think the 
other thing would be to push the Federal Voting Assistance Pro- 
gram office, that’s the office at DOD that administers the UOCAVA 
statute. Just set an automated computer system that can be 
accessed by local election officials who have — a particular county 
may have 500 voters that they know or UOCAVA voters, who are 
supposed to get absentee ballots. They ought to be able to send that 
list to 500 voters to the FVAP office. FVAP office runs it through 
the DOD directory that shows where these people are currently lo- 
cated. And they correct any of those addresses that they receive, 
send them back to the local election official, so the local election of- 
ficials get the ballots to the right location. 

Mr. Franks. Mr. Chairman, it seems to me that the U.S. mili- 
tary is one of the most effective logistical organizations in the 
world except for perhaps Wal-Mart, and we should be able to find 
out a way to help our soldiers out. 

Thank you, I yield back. 

Mr. Conyers. [Presiding.] Thank you, Mr. Franks. 

Mr. Spakovsky, is there any other problem besides the military? 

Mr. VON Spakovsky. Well, I mentioned another problem. I think 
there are a number of problems. 

Mr. Conyers. Just state one other. 

Mr. VON Spakovsky. It is hard to cover them all in 5 minutes. 

Mr. Conyers. Well, you don’t need 5 minutes to just name one 
other 

Mr. VON Spakovsky. I tell you another one I think is a problem. 
That is the Help America Vote Act required States — it required the 
States to set up rules for how provisional ballots would be re- 
viewed — and local and States. And I don’t think that all the States 
are property set out 

Mr. Conyers. Maybe it’s your mike. Let’s switch mikes here. So, 
over here there is a signal. They switched mikes. 

Voice. Someone will be here momentarily. In the meantime the 
witness can continue. 

Mr. VON Spakovsky. This one’s on. I’m sorry, Mr. Chairman. I 
kind of lost track of where we were. One of the problems is making 
sure all the States have their provisional ballot rules laid out so 
that everyone understands what the rules are, particularly both 
parties understand that, so that we don’t have the situation that 
I think Professor Tokaji talked about earlier, which is I think it 
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would be very unfortunate if we have a very close election in No- 
vember, if there were fights in every county or State where there 
were large numbers of provisional ballots similar to the kind of 
fights that unfortunately went on in Florida over the punch card 
ballots. 

Mr. Conyers. Now can you summarize what you just told me is 
the second problem that you bring to our attention? 

Mr. VON Spakovsky. The second problem was that there are 
cases from various parts in the country that indicate that individ- 
uals who are not U.S. citizens, both legal and illegal, are reg- 
istering to vote and have voted in some elections, and that is some- 
thing also that I think needs to be fixed. 

Mr. Conyers. Uh-huh. Have you found a major problem with ab- 
sentee voting? 

Mr. VON Spakovsky. There are cases from around the country. 

Mr. Conyers. I know that, but is it a major problem in your 
mind? 

Mr. VON Spakovsky. Well, there have been a number of elections 
such as 

Mr. Conyers. Is it major in your mind? 

Mr. VON Spakovsky. I’m sorry, what? 

Mr. Conyers. Is it a major problem, absentee voting and 
fraud 

Mr. VON Spakovsky. I think absentee voting is very vulnerable 
to voter fraud, and there have been many cases from around the 
country of elections being overturned such as Miami in 1997, Geor- 
gia. 

Mr. Conyers. Okay, but I just noticed you didn’t mention it. 

Mr. VON Spakovsky. I only had 5 minutes, Mr. Chairman. It’s 
hard to mention all the various problems that there are in 5 min- 
utes. 

Mr. Conyers. Okay, I see. 

Professor, I’m indebted to you for trying to help us develop a 
framework around which we can encourage the Department of Jus- 
tice Voting Section to get on the stick now rather than do this busi- 
ness after problems pop up, and things that are quite clearly pre- 
dictable occur and then they rush out to deal with it, but the dam- 
age of course has been done. The day of and the day after the elec- 
tion isn’t going to help us much in trying to clear it up. And so 
you’ve been very, very important in helping us develop a process 
and some recommendations to bring to Attorney General Mukasey 
as to how the Voting Rights Section ought to be operating. 

You pointed out that a lot of the people are new. And Mr. Hebert 
has pointed out a lot of the old people that we probably were kind 
of happy have left, but the new people don’t have much experience 
either. And so this discussion is very important to me because I’m 
going to Grand Rapids on Sunday afternoon to speak with the Sec- 
retaries of States. And I want to be able to give them the benefit 
of the discussion that’s gone on in this hearing. To me it’s very im- 
portant. And both your suggestions will be incorporated in what 
I’m going to tell them about. As to what — how we can work with 
them? 

And I was wondering if you, Mr. Hebert, have any recommenda- 
tions as to things that we might want to put in our comments be- 
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cause we’ve got a lot of problems out there in the States because 
of a lot of voting practices get off to the wrong foot by the things, 
as we found out in Ohio, the Secretary of State does. 

Ms. Daniels. Thank you. Congressman Conyers. I think we 
should operate from the perspective that if we knew then, meaning 
if we knew in 2000 what we know now, we would do things dif- 
ferently. I would hope that we would. And certainly since the De- 
partment of Justice knows more now than it did in 2000, there are 
certainly ways that can alleviate many of the problems that occur 
such as the ill-advised vote purge in Florida or the voter registra- 
tion problems as well as the faulty voting machines. And I’ve out- 
lined in my written testimony a number of things that can be done. 
And I also would suggest, strongly suggest, that this body rec- 
ommend to the Civil Rights Division Voting Section that they 
would begin a proactive approach, such as things they have done 
in the past. 

For example, in 2004, in July and in September, they sent letters 
to all of the Secretaries of State saying that, discussing UOCAVA 
compliance, and that that is something that can be done now and 
discussing and sending a letter to the Secretary of State saying 
here are the issues we have seen in 2004 and in 2006, issues with 
voter registration, issues with poll watchers, overzealous poll 
watchers which would cause — certainly I would think I would 
argue were a primary cause for a number of the problems in the 
poling place in 2004, having overzealous poll watchers challenge el- 
igible voters and then having poll workers who did not know how 
to respond, and requiring people to cast provisional ballots that 
may or may not have been counted. So there are certainly a num- 
ber of recommendations that could occur. 

And certainly again I would — there are things that DOJ can do 
and things that they have done in the past that they should con- 
tinue to do, but they must be proactive and must act now. 

Can I add one more thing if I may? During my time at the De- 
partment of Justice one of the things that diminished incredibly 
was outreach to civil rights organizations, and I think that that has 
been the cause of the lack of — you talk about the lack of voter con- 
fidence, there certainly is a lack of confidence amongst civil rights 
organizations in the Department of Justice and particularly the 
Civil Rights Division, and ensuring and knowing that it can be 
trusted to enforce, assuming that the mission of the Civil Rights 
Division remains to enforce those civil rights laws. I think there 
are a number of organizations that question that. And the way to 
restore confidence is for the Voting Section in particular to reach 
out to organizations like the NAACP and others. 

Mr. Conyers. Thanks so much. Mr. von Spakovsky, do you have 
any recommendations along these lines? 

Mr. VON Spakovsky. Well, the idea that the division did not 
meet with civil rights organizations I believe is incorrect. I worked 
for all three of the Assistant Attorney Generals who were head of 
the division, Ralph Boyd, Alex Acosta and Juan Kim. All of them 
met extensively with civil rights organizations. 

I recall that in — I don’t remember the exact date, I think the 
summer of ’04 Mr. Acosta, who was my boss at the time, had a 
very large meeting with a large group of civil rights organizations 
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to explain to them the procedures that the Department was going 
to put in place for the upcoming election and how they were going 
to make decisions on where to send observers and seeking, you 
know, comments, suggestions from those organizations. And I agree 
with Ms. Daniels that they should do that. And I think — I think 
they will. 

Mr. Conyers. Thank you very much. Which three Attorney Gen- 
erals or Administrations did you work with? 

Mr. VON Spakovsky. Well, there have heen three that were con- 
firmed by the Senate to run the Civil Rights Division, Ralph Boyd, 
Alex Acosta, and Juan Kim, and I worked with all three of them 
before. 

Mr. Conyers. Which Administrations were those? 

Mr. VON Spakovsky. I’m talking about in this Administration. 

Mr. Conyers. Oh, okay. All right, that’s wonderful. By the way. 
I’ve discussed this with Trent Franks and he’s agreed that we — and 
I’m going to discuss it with the rest of our Committee Members on 
both sides so that we might ask you folks to come in and talk with 
us about how we make our recommendations to the Department of 
Justice so that we don’t come up at the last minute, you know, just 
issuing statements and guidelines that may be too late to be imple- 
mented or be of any usefulness. So I appreciate your cooperation. 

Mr. Hebert. 

Mr. Hebert. Real quickly, because I know you’re rushed for time 
here and it’s the end of the day. I would agree that it’s important 
obviously for the Justice Department to meet with civil rights orga- 
nizations and voting rights groups and others. But you have to do 
more than just meet. You have to kind of agree on what the proce- 
dures are going to be at the Department of Justice when you en- 
counter a real problem, say like vote caging, as the Chairman notes 
all too well. So that would be a recommendation there. And you 
have three former DOJ officials here on your panel now, and I 
would be happy to offer whatever advice I have. 

I would say if you’re meeting with Secretaries of State I would 
say that HAVA should not be — the mismatch problem I mentioned 
earlier, that HAVA should not be an excuse to drop people off the 
rolls, that in fact like a suspense list now if you don’t vote in a cou- 
ple of elections in a row you don’t struck necessarily off of the rolls. 
You get put on a suspense list, and then when you go to vote they 
say, hey, you haven’t voted in the last election or two, so we’re 
going to move you from that there. They could create such a list 
under HAVA for people who have the mismatch problem. 

I would say also that when the Secretaries of State see the De- 
partment of Justice sending monitors into their State in a place 
that it doesn’t seem right to them, that they ought to question it, 
because what we saw in 2004 was oftentimes the dispatching of 
Federal official into places for political reasons, not for civil rights 
reasons. I think they should be warned about no discriminatory en- 
forcement of voter ID laws, as I mentioned earlier. 

And then lastly this may be one of the few points Mr. von 
Spakovsky and I agree, I think overseas voters, particularly those 
in the military serving the country, that Secretaries of State ought 
to be reminded to get the ballots over to people in time so that they 
can make the cross international trip in time to be counted. 
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I remember in my days in DOJ I sued George Wallace when he 
was Governor of Alabama for failure to enforce the Uniformed 
Overseas Citizens Voting Rights Act because Alabama sent ballots 
too late to the military men and women overseas. 

Mr. Conyers. Thank you. Keith Ellison. 

Mr. Ellison. Thank you, Mr. Chairman. You know, I read your 
article and you say here that it is indisputable that noncitizens are 
voting. What proof do you have that noncitizens are voting? 

Mr. VON Spakovsky. Well, Mr. Ellison, it is hard to summarize 
an entire article in a couple of minutes, but I have extensive cita- 
tions in that article to GAO reports to 

Mr. Ellison. You know I actually read 

Mr. VON Spakovsky [continuing]. Testimony 

Mr. Ellison. Excuse me, sir. I have got 5 minutes and I got your 
answer. 

But you know I read your article and I saw some cites and none 
of it to me was evidence that noncitizens are voting. In fact, in your 
opening sentence you cite that there are 3 percent of the 30,000 in- 
dividuals called for jury duty over a 2-year period were noncitizens 
and extrapolate from there that we have all these noncitizens vot- 
ing. It is just sort of argument by analogy and not any real proof. 

Mr. Hebert, let me ask you this what do you think about voter 
ID laws? 

Mr. Hebert. Well, I filed a brief in the Indiana voter ID case 
saying that. 

Mr. Ellison. Me too. 

Mr. Hebert. I know you did. You and I were on the same side. 
I think that voter ID laws are often offered up as necessary to com- 
bat voter fraud, but I think the case for voter fraud is largely over- 
blown, that to the extent there may be voter fraud it is most often 
committed through the absentee ballot process and not through in 
person voting, so therefore voter ID laws really don’t get to the real 
root of the problem. 

Mr. Ellison. As you know, Mr. Hebert, that Indiana law didn’t 
even address absentee ballots, did it? 

Mr. Hebert. It did not, that’s correct. 

Mr. Ellison. Now, here’s something that happened on May 7th 
in the Indiana election. A dozen nuns and other unknown number 
of students were turned away from the polls Tuesday in the first 
use of Indiana’s stringent voter ID law since it was upheld last 
week by the United States Supreme Court. 

Mr. von Spakovsky, do you want to stop nuns from voting? 

Mr. VON Spakovsky. You 

Mr. Ellison. Why don’t you want nuns to vote, Mr. von 
Spakovsky? 

Mr. VON Spakovsky. Congressman Ellison. 

Mr. Ellison. I’m just curious to know. 

Mr. VON Spakovsky. Those individuals knew they had to get an 
ID. They could have easily done so. They could have voted by ab- 
sentee ballot. Nursing homes, I think under the law, are able 
to 

Mr. Ellison. Mr. von Spakovsky, what does easily mean for a 
98-year old nun? 

Mr. VON Spakovsky. Are able to get 
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Mr. Ellison. Mr. von Spakovsky, are you aware that a 98-year 
old nun was turned away from the polls by a woman 

Mr. VON Spakovsky. They all had passports which means they — 
expired passports, which meant they could have easily gotten an 
ID. 

Mr. Ellison. Mr. von Spakovsky, do you know that a 98-year old 
nun was turned away from the polls by a Sister who’s in her Order 
and who knew her, but had to turn her away because she didn’t 
have the government issued ID? That’s okay with you? 

Mr. VON Spakovsky. Yes. And the woman who was 

Mr. Ellison. Is that all right with you? 

Mr. VON Spakovsky. The nun refused to give them provisional 
ballots, which was a violation of Federal law. She was obligated as 
a local election official to provide them with provisional ballots. 

Mr. Ellison. Mr. von Spakovsky, how old was she? 

Mr. VON Spakovsky [continuing]. To do it because she didn’t 
want to have to take them down to the local election office where 
they could have by affidavit sworn to who they were and their vote 
would have counted. 

Mr. Ellison. So a 98-year old nun is turned away from the polls 
and your answer is she should have had her passport? 

Mr. VON Spakovsky. The U.S. Supreme Court said that that law 
was fine and the plaintiffs in that case after 2 years 

Mr. Ellison. The United States — no, Mr. von Spakovsky. 

Mr. VON Spakovsky [continuing]. Of litigation they weren’t able 
to provide a single individual who did not have an ID or could not 
easily get an ID. 

Mr. Ellison. They can’t take us down at the same time. The 
time is mine, I reclaim it now. 

That decision was made before those dozen nuns were turned 
away from the polls, not after. 

Mr. VON Spakovsky. Would you like to hear the turnout from the 
May 6th election? 

Mr. Ellison. When I have a question I’ll pose it to you. 

Mr. Hebert. 

Mr. VON Spakovsky. You don’t like the answer that I want to 
give. 

Mr. Ellison. I’m going to ask you to stop cutting into my time. 
Thank you. 

Mr. VON Spakovsky. Well, you’re not allowing me to answer the 
question. 

Mr. Ellison. I don’t have a question to you, sir. 

Mr. VON Spakovsky. No, you asked me a question and kept in- 
terrupting me. 

Mr. Ellison. Mr. Chairman, I ask the witness be instructed to 
cease, because I’m not asking him a question. 

Mr. Hebert, is turning a 98-year old nun away from the polls 
who was perfectly eligible to vote otherwise what America should 
be doing in terms of encouraging voters to participate in elections? 

Mr. Hebert. No, we should not be making it more difficult for 
people to vote. In the case of the nuns they had been voting for 
many years, they were all duly registered to vote. Yes, I suppose 
they could have been offered a provisional ballot, but then they 
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would have been required to go a second step and go down later 
to the voting office and produce actual identification. 

I think we’ve reached a point in this country where we should 
really, really stop and think about if we’re going to try to spread 
democracy in the world, we should try to correct the imperfections 
of our own democracy here at home by making it easier for people 
to vote, not making them jump through additional hurdles. 

Mr. Ellison. Ms. Hebert, does this voter ID that blocked 98 year 
old nuns from voting — Ms. Daniels, excuse me — is that what you 
believe our voting laws should be doing? 

Ms. Daniels. No, sir, and I think on the first day of class I al- 
ways ask my election law students what type of democracy would 
they like to create. If they want to create a democracy where per- 
sons are restricted or dissuaded from voting you can do that by cre- 
ating stricter voting ID laws, by having provisional ballots and 
making it more difficult for people to actually vote. Or if you want 
a system where all eligible citizens are allowed to vote without all 
of the inhibitors that we’re currently creating. I think that’s the 
system that we want to create and I think we’re certainly moving 
in a direction, and I agree with Mr. Hebert. I think we’re certainly 
moving in a direction where we’re making it more and more dif- 
ficult for people to participate in our democracy. 

Mr. Ellison. Mr. von Spakovsky, I have another question for 
you. Did you ever experience frustration with U.S. attorneys be- 
cause of their inability or unwillingness to go after voting fraud 
cases? 

Mr. VON Spakovsky. I had nothing to do with U.S. attorneys. 
The U.S. attorneys are part of the Criminal Division of the Depart- 
ment of Justice. I worked in the Civil Rights Division, which has 
nothing to do with the U.S. attorneys. 

Mr. Ellison. Right. I asked you if you ever experienced frustra- 
tions with U.S. attorneys who refused to prosecute what you be- 
lieved were voting fraud cases? You can experience frustrations 
without being a U.S. attorney or without being in charge of U.S. 
attorneys. 

Mr. von Spakovsky. Congressman, I wasn’t in the Criminal Di- 
vision. So I wouldn’t have been advised or been given information 
about any voter fraud investigation 

Mr. Ellison. So do you 

Mr. VON Spakovsky [continuing]. Conducted by the 

Mr. Ellison. So did you ever contact any U.S. attorney or any- 
one who supervised U.S. attorneys regarding voter fraud cases? 

Mr. VON Spakovsky. Um 

Mr. Ellison. That’s a yes or no. If it’s no, it’s no, sir. 

Mr. VON Spakovsky. No. The answer to that is that occasionally, 
and both of my compatriots here at the table know this, U.S. Attor- 
neys would get calls directed to them about a voting issue and they 
would take a look at it. And if it was not a criminal matter, if it 
was not a criminal election matter but if it was a civil rights mat- 
ter, they would direct the call to the Civil Rights Division for us 
to handle. And so yes 

Mr. Ellison. Mr. von Spakovsky 

Mr. VON Spakovsky. I may have occasionally had conversations 
with assistant U.S. attorneys who were calling our office to tell us 
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about some kind of complaint that they had received which was not 
within their purview or something we should look at. 

Mr. Ellison. So that’s a yes, thank you. 

Now were you part of a discussion that U.S. Attorney 
Hefifelfinger of Minnesota should be fired because he expressed 
deep concern about the effect that a directive that could have — that 
could have discouraged Indians from voting in Minnesota? 

Mr. VON Spakovsky. I don’t recall being part of any such con- 
versation. 

Mr. Ellison. Did you ever discuss Attorney General — I mean 
U.S. Attorney Heffelfinger in voting fraud cases in any sense? 

Mr. VON Spakovsky. No. 

Mr. Ellison. You never mentioned his name to anybody? 

Mr. VON Spakovsky. No, I didn’t know the man. 

Mr. Ellison. That’s not what I asked you. 

Mr. VON Spakovsky. I never discussed — I don’t know him. I 
didn’t know him and I’ve never discussed him with anyone at the 
Department of Justice or elsewhere. 

Mr. Ellison. Okay, were you part of the discussions relating to 
the failure of Biscupic in Wisconsin, on John McKay in Wash- 
ington, or John Graves in Missouri to bring election-related pros- 
ecutions? 

Mr. VON Spakovsky. No, sir, because I was not in the division 
that the U.S. attorneys were in. 

Mr. Ellison. Did you ever discuss these issues or relate your 
views about them in terms of these prosecutions? 

Mr. VON Spakovsky. No. 

Mr. Ellison. And what involvement did you have in the voting 
prosecution brought by Brad Salzman in Missouri? 

Mr. VON Spakovsky. I had not. I was at the Federal Election 
Commission. Why would I have any involvement with something 
the Department of Justice was doing when I wasn’t even working 
there? 

Mr. Ellison. Well, partly because you have an obsessive fear 
that people might vote who you don’t want to and so you contact 
the U.S. Attorney’s Office to try to stop folks from voting. So 
I’m 

Mr. VON Spakovsky. That’s a fantasy. That’s a fantasy that 
you’re making up. Congressman. I have nothing to do with Federal 
prosecutions going on by the Department of Justice when I was at 
the Federal Election Commission. That’s ridiculous. 

Mr. Ellison. Well, I’m asking you, you answered. You’re on 
record now and we’ll see whether it matches up with the facts. 

Mr. VON Spakovsky. Are you accusing me of lying. Congress- 
man? 

Mr. Ellison. I’m asking you questions, sir. Haven’t you been 
here? 

Mr. VON Spakovsky. And I’m telling you that that’s a ridiculous 
question and that I would have nothing to do with Federal prosecu- 
tions when I wasn’t working at the Department of Justice? 

Mr. Ellison. And you put yourself on record and that’s fine and 
we’ll check it out. 

Mr. VON Spakovsky. Well, you go ahead and do that. 

Mr. Ellison. I will, I plan on it. 
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I yield back. 

Mr. Conyers. Bobby Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Ms. Daniels, you use a term “political operatives” manipulating 
the voting process to disenfranchise eligible citizens. What did you 
mean by that? 

Ms. Daniels. What did I mean by political operatives? 

Mr. Scott. Manipulating the voting process. 

Ms. Daniels. One example would be the use of poll watchers. 
States can determine who can witness the actual casting of ballots. 
They can tell you who — State laws determine who can watch the 
actual polling process. In 2004 there was an onslaught of Repub- 
lican and Democrat poll watchers within the polls, and in some in- 
stances there were more poll watchers than poll workers or even 
voters. There were certainly instances, reported instances of where 
Republican poll watchers were very aggressive and were using 
their status of being inside the polls to challenge persons on a ra- 
cial basis as well as whether or not they spoke English well, chal- 
lenging language minorities as well as some instances, African 
Americans. 

I think that’s an example of political operatives, meaning people 
who were placed there for a political purpose, instead of being 
there to ensure that the process was handled fairly, were there 
strictly to challenge persons based on race and language. 

Another example would he vote caging, which is a process that 
I’m sure you all are familiar with, where persons, poll watchers, 
may have a list of voters that they are there to challenge because 
they may have sent them a mailing that was returned undeliver- 
ahle. And they specifically target areas. In this instance in 2004 
Republicans were specifically targeting areas, African American 
areas; when those persons came to vote those persons were chal- 
lenged. And that happened in Ohio and in Milwaukee, Wisconsin. 
In 2004, Republicans in Wisconsin attempted to challenge the reg- 
istration of 5,600 voters in Milwaukee but were turned down by a 
unanimous decision by the city’s bipartisan election board. In Ohio 
there was a Republican scheme to challenge 35,000 voters, and 
that was also turned down, that was also stopped. 

So there are certainly instances where political operatives are 
trying to manipulate the process to their advantage. 

Mr. Scott. Thank you. 

Mr. Hebert, what’s wrong with requiring all potential voters to 
have their citizenship verified? 

Mr. Hebert. Well, the biggest problem is that right now most of 
the voter registration applications and the DMV applications pro- 
vide that information already. You know, asking that question. And 
there’s a provision for that 

Mr. Scott. Well 

Mr. Hebert [continuing]. In most of the applications. 

Mr. Scott. Having to verify it and prove your citizenship for 
some people becomes problematic. We had somebody in my office 
who said they were adopted and couldn’t get a birth certificate. 

Mr. Hebert. No, I mean proof of citizenship requires documenta- 
tion. Oftentimes the documentation requires money. If you can 
prove who you are and you’re a registered voter, you shouldn’t have 
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to then come back again and prove that yes, I’m a registered voter 
and I’m also a citizen. If a noncitizen registers to vote and a noncit- 
izen then votes, as Mr. von Spakovsky has pointed out, there are 
penalties for that. It is not that widespread frankly. And most of 
the time people who register to vote who are noncitizens, it’s usu- 
ally as a result of filling out a DMV application and the DMV ap- 
plication doubles as a voter registration application, it automati- 
cally goes in, and they become registered as a noncitizen and they 
don’t even know it. 

It is kind of like Mr. Ellison’s question a moment ago about what 
proof is there that noncitizens are voting, and Mr. von Spakovsky 
quoted a GAO report about jury rolls. Mr. Scott, you and I are both 
from Virginia, we know how jury rolls are constructed in a lot of 
States. They are not just the voter registration rolls. They some- 
times use DMV records and so on. You don’t have to be a citizen 
to get a DMV 

Mr. Scott. Well, in fact we specifically stopped restricting our 
list to registered voters and went to driver’s licenses and things 
like that because the voter registration lists were too restrictive. 
Some people were not registered. So they wouldn’t be called for 
jury duty for example. 

Mr. Hebert. That’s exactly right. 

Ms. Daniels. Mr. Scott, may I add on the proof of citizenship 
issue that I think we’ll see problems with that when the REAL ID 
is implemented, which was supposed to take effect in May of this 
year but was extended to next year. I think we’ll really see prob- 
lems, because REAL ID requires proof of citizenship as well. 

Mr. Scott. Can the panelists comment on Secretary Blackwell’s 
lack of embarrassment at the long lines, suggesting that the long 
lines were not a source of embarrassment, but actually a good 
thing. 

Mr. Hebert. Well, let me start out by saying that the Depart- 
ment of Justice did a study actually of some of the Ohio problems 
in Franklin County and found that the long lines in Franklin 
County, and I think I cited to this letter in my testimony, in my 
written testimony, actually said that they were as a result of the 
failure to provide an adequate numbers of machines at the polling 
locations. And in fact one of the documents Mr. Blackwell sub- 
mitted with his testimony is a news article where the Democratic 
chairperson of the Franklin County Board of Elections said “we 
messed up.” There were long lines at the polls and as a result of 
that that’s a consequence of us not having enough voting machines. 

I’m going to check because I know I can supplement my testi- 
mony later, but I believe that there was a request made from 
Franklin County for more voting machines to Mr. Blackwell in ad- 
vance of the election and he turned it down. I’m going to try to 
verify, because that’s my recollection of what happened in 2004. I 
don’t think long lines for voters are ever a positive sign, it is great 
to have voter turn out. 

Mr. Scott. You never answered my question as to how long a 
wait would constitute a denial of rights. 

Mr. Hebert. Too long. You know when you go to vote 

Mr. Scott. There were suggestions that people were waiting sev- 
eral hours. 
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Mr. Hebert. Three to 4 hours is what happened in Ohio. In 
Kenyon College students had to stay until 4 a.m. In order to vote. 
They were already in line, they brought them all inside and they 
were still able to vote but they had to get more machines brought 
over. Kenyon College is in Ohio. So I think that election officials 
with proper planning and based on turnout and voter registration 
numbers. 

Mr. Watt made the great point with Mr. Blackwell when he said 
you look back on data, that’s helpful, but if you see suddenly a 
huge surge in voter registration applications this year in African 
American precincts you don’t have to go back and say hey, how 
many people voted in 2004. You know how many people are reg- 
istering now, you ought to get some machines in there and make 
sure there are adequate numbers. 

Ms. Daniels. It’s not limited to Ohio. The same thing happened 
in Prince George’s County, Maryland as well as Atlanta, Georgia. 
And I think in answer to Mr. Watt’s question to Mr. Blackwell was, 
particularly in HAVA, using the power of the purse to ensure that 
there are enough voting machines for the number of registered vot- 
ers. 

Mr. VON Spakovsky. I don’t necessarily disagree with that. But 
I think what we have to keep in mind that we had a record turnout 
in the ’04 election. The turnout in Ohio was I think one of the high- 
est in the country. And it’s very clear that the election officials 
there frankly got flat footed when they were doing the allocations 
based on voter registration rates and prior turnout. It’s more of an 
art than a science when a local election official is trying to figure 
out how many voting machines to put in each thing. On the other 
hand, we should keep in mind that, as I understand it, they had 
had the same number of voting machines for a number of years, 
and from like 1996 through the 2002 election they hadn’t had any 
problems. 

Mr. VON Spakovsky. Now, I agree. I don’t think people should 
have to wait in line for a long time, and I think election officials 
have to do a better job of looking not just at past turnout, but, 
yeah, look at the voter registration rate as it is progressing through 
the year when they are trying to figure out how many machines 
to put out. 

Again, that brings up one other issue, because I used to be a 
county election official. We were dependent, unfortunately, on the 
county commission providing us with the kind of budget we needed 
to buy election equipment, and one of the problems a lot of counties 
have is that they don’t get enough money from their county govern- 
ments and from State legislatures to buy all the kind of equipment 
that they need. 

Mr. Scott. Does it concern you that the flat-footedness tended to 
have a partisan aspect to it? 

Mr. VON Spakovsky. I have to agree with Secretary Blackwell 
about the issue that the decisions on how many machines to put 
in into all those counties was made on a bipartisan basis. For ex- 
ample, Gary Hebert mentions the problem at the college precincts 
in one of the counties. That particular precinct, if I recall correctly, 
had three times as many individuals come in to vote as they had 
in the prior election. And the local county quickly got paper ballots 
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to that precinct so the people would not have to wait in line to use 
the voting machines. 

As I understand it, both the chairman of the county Republican 
Party and the chairman of the county Democratic party both 
showed up at the precinct at 9 o’clock, along with local election offi- 
cials, to assure the people that were waiting in line that they could 
vote on the paper ballots, that they would be counted just the same 
as the voting machines. But apparently some people who were 
there, I think some of them were like some professors at the local 
college, unfortunately told everyone in line that, no, they shouldn’t 
vote the paper ballots, they wouldn’t be counted. Basically gave 
them bad information. 

That situation would have resolved itself That was a good exam- 
ple of bipartisanship. Both party Chairs went down there to try to 
get the situation resolved and tell people, look, they could vote 
these paper ballots, they wouldn’t have to wait in line, and the sit- 
uation would fix itself, and unfortunately it didn’t. It is regrettable 
that they had to stand in line for that long to vote. I certainly 
wouldn’t want to do that. 

Mr. Hebert. Mr. Scott, let me just say that I don’t think I am 
going to sit here and testify under oath that I would blame the 
Kenyon College students because they had to stand in line until 4 
in the morning and ultimately get to vote. I think one of the posi- 
tions was that they felt they were entitled to vote like everybody 
else on a machine that would record their vote, and my under- 
standing was that a number of them said, “I don’t want to vote a 
paper ballot, I want to vote the way everybody else votes,” and the 
county had an obligation to provide those machines. 

I would say — and, Mr. Chairman, you will appreciate this per- 
haps more than anybody on the panel, given your long tenure in 
the Congress and having seen so many elections come and go. It 
is interesting. You asked about a partisan skew to this problem 
about voting machines. There wasn’t a lot of big allegations coming 
out of Ohio that it was White folks who were denied the right to 
vote. It was Black people in Black precincts that didn’t have 
enough machines. Why do we always come back to this and scratch 
our heads and say, how can this always seem to happen to our peo- 
ple? 

I don’t understand this. I still don’t. 

Mr. Conyers. Coincidence. 

Mel Watt. 

Mr. Watt. Thank you, Mr. Chairman. 

Mr. Hebert, Mr. von Spakovsky, is there some reason we couldn’t 
have polling places on military bases or in embassies in other coun- 
tries? Is there some legal reason? 

Mr. VON Spakovsky. Yeah, I think there is a prohibition about 
that. But I think it would be worthwhile — I think what needs to 
happen is I think the National Association of Secretaries of State 
and the National Association of State Election Directors, which are 
the two respective national groups that represent both the secre- 
taries and State election directors, I mean, they ought to get to- 
gether and see if there isn’t a way that they could come up with 
a system that 

Mr. Watt. Is there a legal impediment to it? 
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Mr. VON Spakovsky. There is a Federal law that would have to 
he changed to open up early voting sites run hy the States. 

Mr. Watt. Okay. 

Mr. Hebert. I don’t know the answer to that question, Congress- 
man Watt. I will look into it. 

Mr. Watt. We did allow a Liherian — there were polling places in 
the United States for a number of foreign countries’ elections, 
aren’t there? 

Mr. Hebert. I believe so. 

Mr. Watt. We believe in democracy for other people, don’t nec- 
essarily believe it in for our own people. I was just wondering. That 
wasn’t a trick question. I actually agree. That is the one shining 
example of the things that you all have agreed on, and I definitely 
agree that we ought to be providing opportunities for U.S. citizens 
to vote, wherever they are, and the technology now, it seems to me, 
is available to do that. Actually, I think technology is available for 
somebody who lives in North Carolina who happens to be in Cali- 
fornia on election day to vote, too, if we were really committed to 
the proposition that people ought to be allowed to vote, rather than 
committed to the proposition that we got to make it more difficult. 

I never have quite understood the registration requirement. Why 
do I need to be registered if I am a citizen? I go in and vote. Any- 
way, get me on my soapbox. 

Let me turn back to the question that I was so disappointed with 
Mr. Blackwell about his answer, I guess, to my real concern about 
the 2008 election, which is that massive numbers of people are 
going to be standing in line, waiting for hours to vote, dispropor- 
tionately in various places that we would really like to be 
incentivizing them to vote for a change, on college campuses, in mi- 
nority communities. His answer to that would, I guess, be to chuck- 
le and say that would be a good thing. He didn’t say it in direct 
response to the question, but turnout would be high; therefore, that 
would be a good thing. 

How can we avoid what seems to me to be so apparent is going 
to happen in this election? What can we do at the Federal level to 
stop that? I see it, and I don’t know how to solve it. Tell me what 
we can do as a practical matter. 

Mr. Hebert. Well, one thing that could be done is the Justice 
Department interacts with secretaries of state all the time, and 
Members of Congress sometimes do as well. The one thing about 
the long lines, if there is a large voter turnout, which we expect 
based on what we have seen so far, the key to efficiently moving 
voters through the flow is to ensure that there are adequate num- 
bers of poll officials and adequate numbers of voting machines or 
ballots at each facility. Those determinations can be made not just 
based on how many voters voted in the past. If you look at 2004, 
that doesn’t really tell you much, or 2006, about what is going to 
happen now. The key is to look at the most recent data that you 
can that sheds light. 

Mr. Watt. I am with you there. But even if we anticipated that, 
how could we make that happen at the State level or at the pre- 
cinct level? What can we do? 

Mr. Hebert. It has got to be done by secretaries of state down 
through to the local election officials. Mr. Blackwell issued tons of 
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memos just prior to the election, changing all kind of procedures. 
It is why he ended up being sued 40 times in the preelection pe- 
riod. 

But the fact is that secretaries of state can take this action now, 
and the Department of Justice can make them take that action 
now because it is going to have often a racially disparate effect if 
they don’t. 

Mr. Watt. So in a State that is covered by the Voting Rights Act, 
preclearance required, is projected ratio of voting machines to vot- 
ers, would that be re viewable? 

Mr. Hebert. Well, if they change the procedures, but 

Mr. Watt. If they change the numbers, would that be? 

Mr. Hebert. I don’t believe it would be necessarily. 

Mr. Watt. Mr. von Spakovsky, first of all, do you share the be- 
lief, this notion that I have, that this is going to be a massive prob- 
lem in the November election? If you don’t, we are not going to ever 
solve the problem, and I am not even going to comment on how you 
solve it if you don’t believe it is going to be a problem. I will just 
go on to the next witness. 

Mr. VON Spakovsky. I probably agree with you. 

Mr. Watt. How can we solve it? 

Mr. VON Spakovsky. We had record turnout in the 2004 election, 
and I think we may have another record turnout here. Before the 
2000 election 

Mr. Watt. Tell me how we can solve it. 

Mr. VON Spakovsky. There are now two kinds — basically, the 
whole country has now moved to two kinds of voting machines from 
the four or five we used. Many States and counties now use 
Optiscan ballots. Those are paper ballots. 

Mr. Watt. Are you getting ready to tell me how we can solve this 
problem? 

Mr. VON Spakovsky. Yes. The States that have switched to 
Optiscan ballots, they aren’t really going to have a problem with 
getting ready for a high turnout election because it is frankly very 
easy to print a larger number of paper ballots and get them to the 
precincts where they are needed, because the way the Optiscan 
system works, as you know, is the voter gets a paper ballot, he or 
she fills it out, and then before they leave the precinct, they run 
it through a computer scanner, which counts the votes, and it drops 
into a ballot box. There is only one or two computer scanners for 
each precinct, but you can increase 

Mr. Watt. You are saying 

Mr. VON Spakovsky. I am saying in precincts that use the paper 
Optiscan ballots, they will be able to print the larger number of 
ballots they need for a high-turnout election. The problem is going 
to be in — and I think it is probably about a third of the country 
that switched over entirely to electronic voting machines, because 
each electronic voting machine, it is basically a computer, and they 
are a lot more expensive than getting paper ballots printed, and 
those jurisdictions that have a certain number of electronic voting 
machines, I think, will have a tough time between now and the 
election if they decide they need more of those electronic voting ma- 
chines — 
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Mr. Watt. Don’t keep describing the problem to me. I keep ask- 
ing you what the solution is. 

Mr. VON Spakovsky. I think there is a solution for the States 
that have switched to Optiscan paper ballots. I think the States 
that have switched to electronic voting machines are going to have 
a problem because I don’t think they are going to have the money 
to buy the additional machines they need, and, frankly, I am not 
sure that the companies that produce it have the manufacturing 
ability to produce enough machines if they decide they need a lot 
more. 

Mr. Watt. So we are just going to have a chaotic November elec- 
tion. 

Mr. Scott. Would the gentleman yield? 

Mr. Watt. I would be happy to yield, but I want Ms. Daniels to 
tell me how to solve this problem, or somebody. 

Ms. Daniels. Mr. Watt, you can use section 5 to hopefully allevi- 
ate the problem in covered jurisdictions. For example, if they are 
making a submission where they are reducing the number of poll- 
ing places, it is reviewable. In 2006, there was actually an objection 
to the Montgomery Community College submission in Houston, 
Texas, where they were reducing the number of polling sites. 

Mr. Watt. Where you are trying to reduce. Let us assume — I 
mean, you know, even Mr. Blackwell didn’t suggest we reduce the 
number of polling sites. He just said base it on what we did in 
2004. Nobody is suggesting that. I am trying to look forward. How 
can we solve this, knowing that — I mean, I can just see it. Mr. 
Scott was going to tell me, maybe. Somebody. 

Mr. Scott. I was going to ask whether the backup was at the 
voting or at the desk where you are trying to get processed. I 
mean, you were saying that the voting machine process was where 
the backup might occur. Seems to me that at the desk where you 
are trying to check in may be the bottleneck. 

Mr. Watt. That is true. Most of the people I saw were standing 
outside the polling place. They never got to the voting machine to 
be the holdup. The holdup was getting past the people who were 
processing them to get them to the voting machine. So maybe that 
is part of the solution. 

Ms. Daniels. Poll worker training; particularly poll worker train- 
ing and the need for more training. 

Mr. Watt. More people and more training, yes. 

Ms. Daniels. I would agree. 

Mr. Hebert. I would add one other thing. For places that have 
voting machines or electronic machines that break down, you have 
to have sufficient number of paper ballots as a backup in case there 
is a real problem, power failure or whatever. 

Another way to alleviate the problem of overcrowding at the polls 
is to, when people come in, allow them to go and cast a paper ballot 
just to get them away from the table that Mr. Scott is mentioning, 
the bottleneck. 

Mr. Watt. Mr. Chairman, my time is up, but I hope these three 
wonderful witnesses, all of whom, I guess — I didn’t ask Mr. Hebert 
or Ms. Daniels whether they envision this same problem. I did ask 
the one that I thought may not. He envisions it, too. I hope you 
all will spend some time in the next couple of weeks before we com- 
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plete this record trying to tell us what we can do here, what the 
Justice Department can do there, what we can require States’ at- 
torneys general, secretary of state, local precinct people, because I 
can just see this coming. 

If we don’t anticipate it and deal with it before election day, you 
are just going to have massive chaos out there, and people are 
going to go away disenchanted, unhappy, feeling like democracy 
has not worked again for the third straight Presidential election in 
this country, and that would be such a shame for this country. I 
mean, this is not partisan, this is democratic. So I hope you all will 
come up with some written suggestions to us about practical things 
that we — just make me a list of things that we should be asking 
the Attorney General to ask whoever down the line to do, or what 
we should be doing, if we need to change the laws. Whatever we 
need to do, we need to do it quick because we are going to have 
chaos in November, in my opinion, once again. 

I yield back. I thank the Chairman for his generosity. 

Mr. Hebert. I did think of one further thing. It doesn’t nec- 
essarily relate to overcrowding, but it relates to a question that Mr. 
Franks posed earlier, and that is currently the Secretary of the 
Veterans Affairs Department has refused to allow voter registra- 
tion to occur at VA facilities by nonpartisan groups. Now, these are 
people ultimately who perhaps almost paid the ultimate sacrifice, 
and they are recovering, and maybe they are not registered to vote. 
Shouldn’t we go out of our way to do everything possible? 

I would ask you to write to the Secretary of Veterans Affairs and 
demand that these people be allowed — ^be given the opportunity to 
register, just register to vote, and hopefully afforded the right to 
cast their ballot. So, that would be one final. 

Mr. Conyers. Excellent recommendation. 

I want to thank Professor Daniels, Mr. von Spakovsky, Mr. 
Hebert, and particularly my colleagues Trent Franks and Bobby 
Scott and Mel Watt. We will have 5 days to send out questions. 
You can send back answers and comments so that they will go into 
the record. 

I think there are 102 days before November 4. I think this hear- 
ing has been extremely worthwhile in terms of fleshing out the 
areas that we are going to have to work in. 

So I thank you all very much. The Subcommittee is adjourned. 

[Whereupon, at 6:08 p.m., the Subcommittee was adjourned.] 
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Mr. Blacl^vell proposes the following correction: 


Page 

Lines 

Topic 

46 

991-992 

ChaTis;e "were sued" to "would be sued." 


Mr Blackwell proposes the following clarifications to be added as footnotes to the transcript 

Questions by Mr. Davis 

In a series of questions beginning on page .54 (line 1193) through 60 (line 1201), \Ir. Davis 
sought to examine “what happens when election officials run campaigns.” (p. 54, lines 1 188-1 189). 


Page Lines Transcript 

56 1245-1254 Mr. D AVIS. So you iissumed that role with all of these potential 

controversies going on. I fully understand your obser\'ation that there 
was nothing in Ohio law, nothing in Federal law that precluded vou 
from playing that role. So that is not my point. Let us not waste tirnc 
on that. But it seems to me that a reasonable secretan' of state, a 
reasonable chief election officer might have tliought tliat there was an 
appearance of a conflict of interest. .Are you now a reasonable person 
who had that perception, sir? 

56 1255-1256 Mr. BLACKWTZLL. I am a very well reasonable person, but perhvips 

your definition of reasonableness is — 


56 1257-1258 Mr. D AVIS. Would a reasonable person see a conflict of interest 

there? 

The explicit allegation is that a conflict of interest (actual or apparent) exists in every case in 
which any public offici-al with a “significant role” in the elections process (p. 55, lines 1220-1231) 
senses a campaign in any capacity. Although Mr. Davis states that he “fully undcrstand[s Mr. 
Blackwell’s] “obsen-ation that there was nothing in Ohio law, nothing in I'ederal law that precluded 
you from playing that role” (p. 56, lines 1246-1248), he nevertheless iisserts that “it seems to me that 
a reasonable secretary of state, a reasonable chief election officer mi^it have thought that there was 
an appearance of a conflict of interest.” (p. 56, lines 1250-1252). 

Mr. DaAs is simply uTong on tliis point. Ohio law provides tliat “[a] potential conflict of interest 
exists if die private interests of die person, as indicated by the person's disclosure statement, might 
interfere with the public interests the person is required to ser\'e in the exercise of the person's 
authority and duties in the person's office or position of employment.” [Ohio Rev. Code §102.02 
(2008)] The “public interests die [Secretary] is required to serve in die exercise of the [Secretary^ of 
State’s] office [as the Ohio’s Chief Elections Officer]” arc defined by a process in which die power to 
administer elections is diidded functionally and politically between the Secretary and the eiglity’-eight 
county Boiirds of Election. The functional and bipartisan separation of powers built into the system 
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gives the counties and opposing political parties every incentive to challenge any exercise of the 
Secretary’s authoritj^ tliey view as inconsistent v^dth tlicir own interests. 

A “reasonable person” acquainted wdtli Ohio elections law would therefore understand tliat 
bipartisan counn’ boards of election bear primary responsibiliti' for day-ro-day and election-day 
administration of elections, veiter registration, ballot distribution, acquisition and maintenance of 
voting equipment, -and Tabulation of votes on Election Day. A “reasonable person” would vilso 
understand that the bipartisan distribution of powders ensures tliat citizens of botli parties have an 
equal right, opportunity, and incevhvt to ensure the integrity of every- election and iht validity of mch 
ballol. If their interests are threatened, they will sue, and the courts will respond. The geographic 
distribution of powers also ensures that each of Ohio’s eighty-eight (88) counties and their 
respective Boards of Election will sue if any act by the Secretary^ in his or her capacity^ as Ohio’s 
Chief Klections Officer is viewed by tlie counties as a threat to their autlTority to administer 
elections. Checks and balances are built into the system. 

Specific Questions by Mr. Davis: 

Page Lines Topic 

54 1184-1193 Mr. D AVIS: “. . . |ust byway ot reference, in the 2004 campaign cycle, 

were there any other secretaries ot state who were Bush honorary 
campaign Chairs in die w’holc country? Do y^ou know of any?” 

54 1194-1201 Mr. 13LACK\XT1LL. I w^ould imagine the secretaries of state, attorneys 

general who were making calls on the elections across the country, 
yes. 

Documentation of the role that other Secretaries of State played in the presidential campaigns of 
2004 and prior years is not readily accessible. A review of materials that are readily available shows 
tliat the following state officials with “significant roles” in the elections process (p. 55, lines 1220- 
1231) held key positions in the campaigns of the following presidential candidates. 


Year 

State 

Name 

Position 

Role 

Candidate 

Office 

2000 

Florida 

Kalhorino Harris 

Secretary of 

Slate 

Honorary 
campaign chair 

George W. 

Bush 

President 

2000 

Florida 

Bob Butterwortli 

Attorney 

General 

Campaign Qiair 

AlGore 

President 

2000 

New 

Mexico 

Rebecca Vigil- 
Giron 

Secmlary of 

Slate 

Active in 
campaign 

Al Gore 

President 

1996 

Florida 

Sandra Mortliam 

SetTetary of 

State 

National Qiair 

PM Gramm 

President 

19% 

Illinois 

George Ryan 

Secretary of 

Slate 

State Chair 

Phil Gramm 

President 
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1988 

Arkansas 

Bill Giiiton 

Governor 

National ccv 
chair 

Michael 

Dukakis 

President 

1988 

Towa 

Elaine Baxter 

Secretary of 

Slate 

National co- 
chair 

Michael 

Dukakis 

President 

1988 

New 

York 

Mario Cuomo 

' Governor 

National co- 
chair 

Michael 

Dukakis 

President 

1988 

Ohio 

Sherrod Brown 

' Secrelory of 

State 

Couipmgn 

Coordinator 

Bruce BabbiLL 

President 
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Good afternoon Chairman Nadler, Ranking Member Franks, and Members of the Subcommittee 
I am pleased to be here this afternoon on behalf of the U S Election Assistance Commission 
<EAC) to discuss election administration, the challenges that our election process faced in 
November 2004 and the work that has been done to prepare for the upcoming Presidential 
election, and the role that EAC plays in supponing State and local governments in conducting 
Federal elections 


INTRODIICIION 

EAC is a bipartisan commission consisting of three members. Rosemary' Rodriuuez . Chair; 
Donetta Davidson. Vice Chair and Gracia Hillman There is currently one vacancy on the 
Commission EAC is an independent Federal agency that guides and assists States in the 
effective administration of Federal elections In doing so. EAC has focused on lulfilling its 
obligations under the Flelp America Vote Act of 2002 (HAVA) and the National Voter 
Registration Act of 1993 (NVRA). EAC works to identify potential election administration 
issues and to provide States with tools that they can use to avoid problems and serve their 
citizens by holding accurate and reliable elections 

Our country will choose our next President in November The primary season was marked by a 
true contest to obtain the party nominations and record turn out of voters who were not only 
engaged in the process, but also excited about making their voices heard The question is: are 
these the only dift'erences that we will see in comparison to the 2000 and 2004 Presidential 
elections'’ Over the past eight years, we have subjected our electoral system to unprecedented 
scrutiny Potential problems were iderilined related to the election technology and election 
administration as evidenced by complaints of stolen votes, lax security in electronic voting 
systems, long lines at polling places, inconsistent use of provisional ballots, and inequitable 
allocations of voting machines 

Left unresolved, many of these issues could arise in the 2008 general election During this 
primary season, voters continued to encounter poorly designed ballots We also saw that if 
election jurisdictions underestimated the interest of the voters, the result was too few balIrMs and 
not enough poll workers to assist voters. Provisional balloting could also be an issue if election 
officials are not prepared for the volume of provi.sional voters.' 

EAC has worked to fulfill Congress' mandate to assist States with the administration of election 
for Federal office, including distribution of funding made available under H.AVA. EAC has been 
engaged to help the election officials of our country ready themselves for the primaries and 
upcoming Presidential election EAC has issued a variety of materials aimed at assisting election 
olTicials with important issues like ballot design, poll worker recruitment and training, managing 


' In 2(KM. 1 .9 million people cast a provisiomil ballot and 1.2 million ucie counted. Similarh . in tlic mid-tenn 
elections of 2()n6, nearly snn.UtKI provisioiiiil ballots were oisi and appro.vimmely 63t).(KKi were counted The 
niiuibcr of ptos isional ballols cast in llic upconung Presidential election is likely to be similar to ibe numbers in the 
21X14 Presidential election 
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elTective elections, selecting voting equipment that fits the needs of each State and its electorate, 
and managing those systems to avoid malfunctions or apparent problems with their operation 
Below I will discuss these efforts and products in detail and disaiss current projects of the EAC 
that will continue to assist States with their election administration 

HELP AMERICA VOTE ACT IMPLEMENTATIO^ 

The 2004 Presidential election was conducted during the implementation of the Help America 
Vote Act (HAVA) HAVA required that States upgrade their voting systems, implement 
provisional voting, post information for voters at the polling place, institute a statewide voter 
registration list, and verily voter registration applicants either at the time of registration or when 
they vote for the first time. However. HAVA allowed States until January 1, 2006 to meet the 
voting system, statewide voter registration database and verification requirements * 

Thus, as of the dale of the Presidential election in 2004. States had to have a pargrani for 
provisional voting, voter information postings, and a few States were using voter registration 
databases The days leading up to and following the 2004 Presidential election were plagued 
with litigation, primarily revolving around the States' implementation of the provisional voting 
requirement as required by HAVA. However, decisions related to when a provisional ballot was 
validly cast revolved around State law and whether voters weic eligible if they cast provisional 
ballots outside of their precincts Stale laws and procedures implementing provisional voting 
were generally upheld resulting in a patchwork of methods for casting and counting these ballots 

A good number of Slates had purchased and employed electronic voting systems in the 2004 
Presidential election This switch from paper-based systems to computerized systems happened 
quickly Although electronic voting was not new, its more widespread use called into que.stion 
the security and reliability of the available systems Reports were written by computer scientists 
and even by the Government Accountability Office' challenging die internal security and 
security protocols or processes employed by election officials using electronic voting equipment 

Long lines and other polling place procedures also caused concern during the 2004 Presidential 
elections In many cases, long lines were blamed on the inequitable and inelTiciem allocation of 
voting equipment to polling places that had a high turn out of voters. And. complaints arose of 
improper or unjustified polling place challenges to the eligibility of voters Wfitile these issues 
are not expressly covered by one of the election reforms required by HAVA. HAVA does 
encourage EAC to study election administration issues As such, in this testimony, 1 will discuss 
the work that EAC has done to assist Stales with these types of polling place problems 


' Tlic initial complinncc date for the .statewide voter tegistnition dnlabtises and verincation of voter rcgistnition 
applications was Januan 1. 2IM)4: lion ever, most states sought and obtained a uabci of compliance until Janiian I. 
2IK>6. 

■' Sec GAO Repon ii5-956. 
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The 2008 Presidenlial election will mark the first Presidential election in which all Stales should 
have implemented HAVA's election reforms All States should have improved their voting 
systems, including providing accessible voting units for those voters who arc physically and/or 
visually disabled All Slates should have a functioning statewide database • linked to other State 
and Federal databases for verification purposes - that contains the name of every eligible, 
registered voter in the Stale All States should have a mature program for provisional voting and 
have polling place signs that provide information to voters about their rights and the voting 
process The very fact that these reforms have been implemented in most stales will alleviate 
some of the problems that we saw in 2004. However, they have also resulted in a new set of 
challenges related to election administration post-HAVA. One example is how to determine 
whether information on the statewide voter registration database “matches" information in other 
databases for purposes of verification. 

Over the past four years, EAC has conducted research, collected data regarding eleclions and 
election administration, and, from these, developed best practices, election management tools, 
and processes that election administrators can use to address many of the problems that surfaced 
during the 2004 Presidential as well as issue that arose during the implementation of HAVA's 
election reforms Below. I will discuss in greater detail the products that EAC developed and 
made available to election administrators 

VOTI^G STEMS SECl'Ri n 

Voting system security requires an accurate, reliable, accessible and auditable voting system 
There are various opinions on what constitutes accurate, reliable, accessible and auditable, but 
one clear source is .section 301 of HAVA HAVA establishes a number of requirements for 
voting systems, including that the system; 

o Allow the voter the ability to change his or her selections prior to casting a vote, 
o Notify the voter of an overvote and the consequences of casting an overvote; 
o Provide a pcrtnancni paper record of the election that is auditable: 
o Provide accessibility to individuals with disabilities including persons who are blind or 
visually impaired; 

o Provide accessibility to persons for whom English is not their first language when 
required by Section 203 of the Voting Rights Act, and 
o Conform to the error rate as established in the 2002 Voting System Standards developed 
by the Federal Election Commission 

See HAVA Section 301, 42 U S C. Section 15481 This section requires that all voting systems 
used in an election for Federal office meet or exceed these requirements. Stales can use HAVA 
funding to purchase voting systems that meet or exceed these requirements 

In addition. HAVA required EAC to develop guidelines for testing voting systems and required 
EAC to establish a program to test voting systems using federally accredited laboratories These 
guidelines and testing and accreditation processes establish a means to determine whetlier voting 
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systems meet the base-line requirements of HAVA and the more descriptive and demanding 
standards of the voluntary voting system guidelines developed by EAC This process provides 
assurance to election oflicials and members of the public that the voting systems that they use 
have met the requirements of a Federal testing process 

Voluntary Voting System Guidelines tVVSO 

One of EAC's most imponant mandates is the testing, cenification, decertification and 
recertification of voting system hardware and software - a program in which the States 
voluntarily participate Fundamental to implementing this key function is the development of 
updated voluntary voting system guidelines, which prescribe the technical requirements for 
voting system performance and identify testing protocols to detennine how well systems meet 
these requirements HAVA dictates that EAC along with its Federal advisory committee, the 
Technical Guidelines Development Committee (TGDC), and the National Institute of Standatds 
and Technology (NIST), work together to develop voluntary testing ,standards 

The first set of nalioital voting system standards was created in 1990 by the Federal Election 
Commission (FEC) In 2002, FEC updated the ,standard.s, and HAVA mandated that the EAC 
develop a new iteration of the standards — which would be known as the Voluntary Voting 
System Guidelines ( I 'I 'SG ) — to address advancements in information and computer 
technologies. On December 13, 200,S, EAC adopted the first iteration of the Voluntary \'oiinu 
System Standards (VVSG) Before the adoption of the VVSG, the EAC conducted a thorough 
and transparent public comment process After conducting an initial review of the draft ITSG, 
EAC released the two-volume proposed guidelines for a 90-day public comment period, during 
this period, the EAC received more than 6,000 comments Each comment was reviewed and 
considered before final adoption The agency also held public hearings about the IT'.S'fj in New 
York City, NY, Pasadena. CA. and Denver. CO. 

The rr.VG was an initial update to the 2002 Voting System Standards focusing on improving the 
standards for accessibility, usability and security Since the adoption of the 2005 VVSG, TGDC 
and NIST have been working to revise that version and to completely review and update the 
2002 Voting System Standards that were developed by the FEC. EAC received TGDC's 
recommendations for the next iteration of the VVSG in September 2007 EAC posted the 
recommendations for a 120-day comment period and extended it to receive comments until May 
5, 2008 During this time. EAC hosted meetings of its Board of Advisors and Standards Boaid 
so that they could be briefed on, thoroughly review, and comment on the recommendations from 
TGDC EAC also conducted round-table reviews of the TGDC's recommendations that included 
voting system manufacturers, testing laboratories, election officials, advocacy groups, and an 
interdisciplinary round-table with representatives from each of these groups EAC has received 
and is reviewing 2693 comments to the recommendations submitted by the TGDC These 
comments are available for public review on EAC’s Web site, www eac uov 
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EAC estimates that 35 States require testing to standards promulgated by the Federal government 
(2002 VSS or 2005 VVSG) WTiile almost every State has statutes or regulations that mandate 
the testing or approval of the voting systems to be used in tliat Stale, many of the statutes or 
regulations are ambiguous as to whether EAC Certification is required or whether the State will 
be conducting it own certification testing EAC's estimate is based upon its reading and 
interpretation of those statutes and regulations. 

In addition to the work that has been done on the VVSG, NIST is working to develop a uniform 
set of test methods that can be applied to tlte testing of voting equipment After the completion 
of these uniform test methods, every accredited lab will use the same lest to determine if a voting 
system conforms to the lYSG. This is a long and arduous process as lest methods must be 
developed for each type and make of voting system Work began in 2007 on the,se methods, but 
will likely lake several years to complete 

TesUag and Certricalion and Laborato ry Accredilat ion Programs 

Accreditation of Voting System Testing Laboratories 

HAV,A Section 231 requires EAC and NIST to develop a national program for accrediting voting 
system testing laboratories The National Voluntary Laboratory Accreditation Program 
fNVL,AP) of NIST conducts a technical evaluation of testing laboratories and performs periodic 
re-evaluation to verify that the labs continue to meet the accreditation criteria. When NIST has 
determined that a lab is competent to test systems, the NIST director recommends to EAC that a 
lab be accredited EAC makes the determination to accredit the lab based upon NIST's 
recommendation and its own review of several non-lechnical factors such as (he lab's financial 
stability, policies concerning conflict of interest and other policies and procedures governing 
management and record retention EAC issues an accreditation certificate to approved labs, 
maintains a register of accredited labs, distributes tlte information to the public, and posts this 
infoimalion on its website 

EAC has accredited four laboratories under the EAC Testing and Ccniticalion Program Tlic 
accredited labs are 

o iBeta Quality Assurance 
o SvsTest Labs, 1. 1. C 
o InfoGard Laboratories. Inc 
o VWlc Laboratories 

One lab has completed NVLAP review, has been recommended by NIST, and is currently 
undergoing EAC’s non-technical review 
o Ciber Inc 

Two other labs have applied for accreditation and are currently being reviewed by N\'LAP: 
o Aspect Labs 


ThtamfwmBtton is pmpB/ry oftfta U.S. Blaetion Assistance Commissiwf 
1225 New Vorfc Avenue. AAV. Swie 1100. V^eshington DC 20005 
{202) 566-3100 ip). (202) 566-3127 (t) wwweac.gov 
Pag« 6 



245 



Testimony of Commissioner Gracia Hillman 
on behalf of the U.S. Election Assistance Commission 
before the U.S. Hoose Committee on the Judiciary, 

Subcommittee on the Constitution. Civil Rights and Civil Liberties 


o Alsec Informalion Security Corporation 


EAC has developed a program manual for its laboratory accreditation program, outlining the 
procedures and program requirements for laboratories seeking and maintaining accreditation by 
the EAC One point of emphasis of this manual and the laboratory accreditation program is 
ensuring the independence of EAC-accredited testing laboratories by identifying and prohibiting 
conflicts of interest EAC posted this manual for public review and comment through April 4. 
2008 The manual was adopted by the Commission at its July 21, 2008 public meeting 


Voting System Certification 


On December 7, 2006, EAC adopted its Voting System Certification Program, which became 
effective on January I, 2007 Since that time. EAC has registered 12 manufacturers to 
participate in its te.sting and certification program 
Unisyn Voting Solutions r- 

f Premier Election Solutions, Inc r 

r- Dominion Voting Systems Corp f 

r- Han InterCivic, Inc r 

> Advanced Voting Solutions. Inc. f 

r Micro Vote General Corp r 


Avante International Technology, Inc 
Election Systems & Software. Inc 
Sequoia Voting Systems, Inc 
TruVolc International 
Precise Voting LLC 
AutoMaik Technical Svstems LLC 


Manufacturer registration is required prior to a manufacturer submitting a system for testing. 
Once the manufacturer is registered, it may submit systems for testing to an EAC-accredited 
testing laboratory along with a test plan for the testing of that system EAC has received five 
draft lest plans for the testing of voting systems and has approved two of tha.se plans: 

❖ MicroVote General Corporation, EMS Voting System v.4.0 0 (.Al’I’ROVED) 

❖ Premier Assure 1.2 (APPROVED) 

•> Dominion Voting Systems, Democracy Suite v. 1 .0.0 

❖ Election System & Software. Unity Voting System v 3. 2.0.0 and Unity 4 0 


Once systems are tested, reports from the laboratory's assessment are provided to EAC for 
review by EAC technical reviewers If the report is in order and the system is in confonnance 
with the applicable voting system standards or guidelines, the technical reviewers will 
recommend that EAC grant the system certification. EAC’s executive director makes the final 
decision regarding certification 


Once certified, a system may bear an EAC certification sticker and may be marketed as having 
obtained EAC certification The EAC process also allows for assessment of quality control, field 
monitoring, decertification of voting systems, and enhanced public access to certification 
information For more information concerning EAC's Voting System Testing and Certification 
Program, see the nroeram manual for this program, which is available on the EAC Web site, 
www.eac go\ Also available on the Web site is a list of registered manufacturers, test plans 
(draft and approved), systems undergoing testing, and related correspondence 
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ELECTION ADMINISTRATION SI PPORT 

HAVA requires EAC to assist Slates with the administration of Federal elections and establishes 
EAC as a national clearinghouse of election information To fulfill this mandate, EAC makes 
research available on a range of issues including best practices in election administration, hours 
and places for voting, and election data This information is presented to the election community 
and to the public through the EAC's website (www eac gov) as well as through formal reports on 
studies and data collections 

Management Guidelines 

EAC assists States and local election jurisdictions by providing information about successfully 
managing all of details surrounding the administration of elections In 2005, EAC began work 
on a comprehensive set of management guidelines, collaborating with a group of e.'tperienced 
State and local election onicials to provide subject matter expertise and to help develop the 
guidelines The project focuses on developing procedures related to the use of voting equipment 
and procedures for all other aspects of the election administration process These publications are 
a companion to the I T VVfi and assist States and local election jurisdictions with the appropriate 
implementation and management of their voting systems. 

Eleven Quick Stan Guiiks have been di.stributed to election olTicials throughout the nation 
These guides cover topics such as introducing a new voting systenr; ballot preparation: voting 
system security; poll worker training; voting sy.stem certification; acceptance testing, absentee 
voting and vote by mail, contingency and disaster planning; media and public relations, 
managing change in an election olTice. and polling places and vote centers These guides are 
available at www eac eov . 

Effective Ballot and Polling Place Sign Pcsicn 

A challenge that continues to confront election oftlcials throughout the countiy is designing 
ballots that are understandable, intuitive, user-friendly and alTordable EAC received requests 
from of its Board of Advisors and election oflicials throughout the country to provide sample 
ballots and polling place signs that could be adapted and used by election jurisdictions 
throughout the country' 

At its June 14. 2007 public meeting. EAC adopted "Best Practices for Effective Designs in 
Election Administration ” This report includes instructions, guides and suggestions for efTective 
design, as well as sample signs and ballots that can be adapted and used by election 
administrators Some examples of those designs follow 
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1 


Accessible entrance 




>6 





EAC has disiribuled this report to 5600 election ofTicials and published it on the EAC Web site. 
Ballot and palling place design templates that can be customized also have been distributed to 
election officials EAC presented this research at a convention of election officials (lACREOT) 
last summer and madea similar presentation at the April 2008 meeting of Election Center 

Poll Worker Rfcruitnient 

A large, trained pool of election workers is cntical to the effective and efficient administration of 
elections The average age of poll workers continues to rise and the number of returning workers 
falls each year, so one of the EAC’s top priorities is to help election officials recruit, train, and 
retain poll workers Tliis effort is part of two projects one focused on traditional poll workers 
and one specitlcally aimed at recruiting college students as poll workers 
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EAC has issued two manuals or guidebooks that can be used by election administrators to 
recruit, train and retain poll workers “Successful Practices for Poll Worker Recruitment, 
Training and Retention" and “A Guidebook for Recruiting College Poll Workers" These 
guidebooks were created to directly assist local election officials with maintaining their poll 
worker pool, but also provide educational tools for State and local governments about the types 
of resources necessary to find and keep skilled poll workers Similarly, it can serve as a 
reminder to the public at large of the need for volunteers to serve this very important function 
EAC has also compiled State laws and regulations governing the selection, training and service 
of poll workers. 

Both guidebooks are available on EAC's Web site, www enc gov . 

Language Accessibility Program for Voters 

EAC's Language Accessibility Program'' was developed to ensure the accessibility of voting, 
registration, polling places, and voting et|uipment to all voters, including Native American and 
Alaska Native citizens and voters with limited proficiency in the English language EAC 
provides State and local election officials with the tools that they need to write ballots and 
election materials in the languages that the voters of this country understand 

E.AC has already pr oduced a Spanish Glossary of Key Election Terminology, which translates 
mure than 1,800 terms from Spanish to English and from English to Spanish Tltis glossary was 
distributed to election officials throughout the nation, and it continues to be one of the most 
requested resources produced by the EAC Also, the EAC recently completed work on glossaries 
in Chinese, Japanese. Korean, Tagalog, and Vietnamese, These glossaries are available on 
EAC’s Web site and in hard copy 

The EAC Web site also contains a comprehensive Art /isi/amil section that include,s information 
about registering to vote, contacting local election officials, and resourees for military and 
overseas voters. The National Voter Registration Form is also available in Spanish on the EAC 
Web site. 

Voter Hotlines 


In 2007, the EAC commissioned a suA'ey of election officials and a report on government- 
sponsored voter hotlines In total. 1,466 election offices took the surv'ey— one Federal agency, 
27 State election offices, and 1,438 local-level offices, which represents a 25 percent response 
rate of the 5,920 offices that were invited to participate. 


Our cflbrts wcic rccogiii/cd in tlic Ocncnil AccounlabiliU Office report called Uiliiigual I ollng .Issisiance: 
SettfcHan Jurisibcuom ' Sti-alefilefi jttr Itientlfiirtf* Xcvtk anj PtimJingAsfuxtemce- GAO desenbed iIk activiiics of 
die EAC's Language Accessibility Progiani and this report will be a \ aluabic rcsonice lo election officials as we 
n ork togellicr to sewe all volcis 
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As one mi^lit expect the larger jurisdictions are more likely to have voter hotlines They are also 
more likely to have dedicated hotlines as opposed to operating a hotline through the election 
office's main telephone number Most questions to hotlines are inquiries about registration status 
or polling place location, but the information ofl'ered by election officials through voter hotlines 
ranges from polling place hours to absentee and UOCAVA ballot status to clarifications on 
election laws to complaints, etc One in four hotlines is completely automated and a large 
majority of jurisdictions with operator-answered hotlines say that they use a non-struclured 
approach to respond to callers' questions Half of the localities that responded to the survey 
indicated that their hotline services are accessible to the hearing impaired However, 70% of 
those who responded to the survey indicated that their hotlines are only available in English 

In addition, the report offers suggestions to State and local election officials as they develop and 
enhance their own voter hotlines: 

• Make sure that the hotline operator has access to the latest updated information 

• If an election official is going to supplement the regular stalT during peak seasons, bring 
the temporary employees in early enough to assure time for a high-quality training 
program 

• Stress-test the lines prior to Election Day and install a backup generator to maintain the 
telephone computer bank in the event of loss of power 

Voter Regisiriitioii Datiihases 

In 2005. EAC issued guidance to the Stales on developing their statewide voter registration 
databases The guidance gave information on what technological structures were acceptable, the 
frequency of verifying infonnation in the database, and some basic infonnation on coordinating 
information in the database with other State and Federal databa.ses and resolving conflicts that 
may exist 

EAC also has several long term projects that will help election officials witli their use of the 
HAVA-mandated statewide voter registration lists. EAC is working on a study on the use of 
social security numbers in voter registration This is one of the required HAVA studies to 
answer questions related to the use of the last four digits of a person’s social security number to 
verify his or her identity 

In addition. E.AC is working with the National Academy of Sciences fNAS> to build on EAC’s 
previous guidance on statewide voter registration lists NAS is conducting a study for EAC on 
the interoperability of statewide voter registration lists. This study will focus on 

Technical approaches, processes and safeguards associated with identifying and 
removing duplicate registrations. 

^ Technical approaches and procedures for sharing voter registration data across state 
systems; and 
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Security issues that arise when sharing data among states, and technical and procedural 
approaches for addressing them 

An interim report was issued in April 2008 The interim reports made some initial findings 
regarding short term actions that can be taken to improve public education and information 
dissemination and administrative process and procedures related to the statewide voter 
registration databases Iti addition, several long term actions for future improvements were 
offered 


Shorl-lertn Actions - Public Education and Dissemiiiatioii of Inrormalioii 

• Raise public awareness about the legibility and the completeness of voter registration 
card infonnation Jurisdictions could take some or all of (he following specific steps 

o Emphasize in the instructions for filling out voter registration forms the 
importance of legibility and completeness (for example, “Please print all 
responses, if your answers are illegible, youi application may be mis-enlered. 
rejected or returned to you "). 

a Conduct media campaigns emphasizing the importance of legibility and 
completeness in the infonnation provided on voter registration forms 
o Coordinate with third-party voter registration groups and public service 

agencies, emphasizing the need for their field volunteers to attend to legibility 
and completeness as they distribute and/or collect registration materials 

Short-term Actions - Administrative Processes and Procedures 

• Resubmit match queries if the response returned from the Social Security 
Administration or department of motor vehicles is a nonmatch 

• Provide human review of all computer-indicated removal decisions 

• Improve the transparency of pnxedures for adding voters and for list maintenance 

• Use fill-in online registration forms. 

• Perform empirical testing on the adequacy of processes for adding to and 
maintenance of lists. 

• Take steps to minimize errors during data entry 

• Allow selected individuals to suppress address information on public disclosures of 
voter registration status 

• Encourage (but do not require) entities sponsoring voter registration drives to submit 
voter registration fomis in a timely manner to reduce massive influxes at the 
registration deadline 

Long-Term Actions for Possible Future Improvements 

• Develop and promote public access portals for online checking of voter registration 
status 

• Encourage/require departments of motor vehicles as well as public assistance and 
disability service agencies to provide voter registration information electronically 
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• Encoiirage^require departments of motor vehicles, public assistance and disability 
service agencies, lax assessors, and other public service agencies of state and local 
governments in their communications with the public to remind voter to check and 
update their information 

• Improve matching procedures 

• Establish a software repository of tested matching algorithms 

• Provide voter registration receipts to improve administrative processes 

• Allow voters to regi.ster and to update missing or incorrect registration information 
online if a signature is already on file with a slate agency 

• Develop procedures for handling disenfranchisement caused by mistaken removals 
from voter registration lists 

• Improve the design of voter registration forms 

This study is slated to be completed in December 2009 and a final report will be issued at that 
time 

Other OngoiiiE Research 

In developing and finalizing ns research efforts, EAC uses the expertise and resources of its 
Board of Advisors and Standards Board. These boards are consulted regarding their thoughts on 
what research and study are needed to assist election administrators and the public At the 
culmination of a research effort, EAC also calls upon its Federal advisory committees to provide 
comment on its various research and study efforts The public can view the boards' comments 
on the EAC Web site in the Virtual Meeting Room. In addition, interested persons can email the 
hoard members concerning the various projects and their comments In addition, minutes of 
meetings, resolutions, charters, and rosters of membership for each of the boards can be found on 
EAC's Web site, wwvv eac gov . 

EAC has several ongoing research efforts that will assist Stales in providing information to 
voters and with better serving voters The first is a study of Web sites or on-line portals that 
voters can use to check to see if they are registered to vole and if so where they vote As a part 
of its 2005 guidance on statewide databases. EAC encouraged States to develop Web-based tools 
to allow voters to verify their registration This research effort will follow up on that guidance 
by analyzing those sites that are now available and providing successful practices for making 
those sites user-friendly and secure. 

EAC is nearing completion of a study on alternative voting methods. The study reports on case 
.studies of various States and local jurisdictions that are conducting voting using unique or 
innovative methods such as vote centers, vole by mail, early voting, elections on days other than 
Tuesday, and making Election Day a holiday This study will be posted on the EAC Virtual 
Meeting Room for comment by its Federal advisory committees on August 4 through August 8 
and will be finalized after consideration of the comments provided by these boards. 
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EAC is also working with NIST lo adopt guidelines for electronic voting to support voting by 
military and overseas voters These guidelines are being developed to assist the Department of 
Defense (DoD) in developing a voting system to serve these voters EAC has entered into 
Memoranda of Understanding with both NIST and DoD, Federal Voting Assistance Program, to 
facilitate this work 


CONCLUSION 

Conducting accurate and reliable elections is key to ensuring public confidence in our electoral 
system The implementation of HAVA’s election reforms has already made great strides toward 
improving election administration in this country However, it is critical lo employ the best 
election administration practices possible when it comes to our democracy EAC is here lo help 
Slates by providing research, tools, and solutions that Slate and local governments can use to 
better serve their voters The information collected by EAC through its research and through its 
election day survey about how, when, and where we vole will also provide valuable insight to 
election officials as they work to make improvements at the local level 

EAC appreciates the opportunity to provide this testimony regarding election administration If 
you have any questions. I will be happy to address them 
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FY 2001 HOUSING COUNSELING GRANTS 
FY 2001 FUNDS AWARDED BY HEADQUARTERS 


MASSACHUSETTS 

The Housing Partnership Network IHPNl 

Boston, MA 
$1,130,496 

HPN proposed to continue and expand the housing counseling activities in the area of: 
increasing homeownership among low and moderate income households, especially minority 
households and traditionally underserved populations; to ensure that households have the 
information and support to maintain their homes and build equity for the future; and to support 
neighborhood stabilization and revitalization by increasing responsible single-family and 
multiplex homeownership. 

HPN has successfully administered the housing counseling program since 1995 and through its 
network of housing partnerships has provided housing counseling in 18 states across the 
country. HPN target their housing counseling efforts to traditionally underserved populations 
particularly very low to low income and minority households. 

Citizens’ Housing and Plaimiiig Association ICHAPAl 

Boston, MA 
$250,000 

The Citizens’ Housing and Planning Association and its affiliates have a long history of 
tailoring their services to meet the needs of low and moderate income households in the 
communities they serve which includes Connecticut, Maine, Massachusetts, Rhode Island and 
Vermont. CHAPA’ s affiliates provide counseling to individuals and families from a variety of 
racial and ethnic backgrounds including recent immigrants who speak a primary language other 
than English. 

CHAPA’s counseling services to its clients cover all aspects of purchasing a home, post- 
purchase counseling and education which focuses on sustaining homeownership, delinquency 
and default counseling. In addition, CHAPA has conducted extensive outreach to low and 
moderate income households to participate in a homebuyer program by working with local 
churches, service organizations, govermnent agencies and others concentrating their efforts on 
those people traditionally underserved in the homeownership market. 

WASHINGTON, DC 

Natioual Council of La Raza <NCLR> 

Washington, DC 
$1,081,344 
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NCLR proposes to continue to provide housing counseling to low and moderate income 
Hispanics that lack knowledge about the homeownership process and are unaware of the 
resources and programs that are available to first-time homebuyers. 

NCLR is a private, nonprofit, nonpartisan organization established in 1968 to reduce poverty 
and discrimination and improve life opportunities for Hispanic Americans. NCLR identified 16 
housing counseling affiliates and indicated more than 230 fonnal affiliates who together serve 
39 states, Puerto Rico and the District of Columbia along with a network in excess of 20,000 
groups and individuals nationwide reaching more than three million Hispanics annually. 

The Congress of National Black Churches. Inc. (CNBCl 

Washington, DC 
$712,704 

CNBC proposes to guide its affiliate organizations in providing a comprehensive housing 
counseling plan that will further address the needs of the underserved populations in urban and 
rural settings. CNBC also proposes to promote fair housing by removing barriers to 
information that deter many Americans from seeking, buying, insuring or maintaining a home 
in a neighborhood of their choice; improve the quality, effectiveness and availability of 
pre/post-purchase counseling and education by delivering the services within the communities 
most in need of help and foster a greater coordination among the local real estate brokers, 
lenders and providers of homeownership counseling and education services. 

CNBC has 26 years of related housing and community experience which includes 5 years of 
managing housing counseling agencies. CNBC has successfully initiated a training program to 
provide training to churches and faith based organizations to provide homebuyer education and 
one-on-one counseling in their communities. In the year 2000, CNBC’s housing counseling 
and related HUD activities were recognized by HUD with a “Best Practice” award. 

Neiehborhood Reinvestment Corporation <NRC) 

Washington, DC 
$1,155,072 

NRC was created by Congress in 1978 to provide training for community-based housing 
counselors throughout the United States. Each year, hundreds of housing counselors serving 
communities through out the nation receive training through NRC. The training institute will 
provide program oversight, training and management while its 82 affiliates provide housing 
counseling in some of the following areas: homebuyer education; pre-purchase 
homeownership; post-purchase; mortgage delinquency and default resolution; marketing and 
outreach in targeted areas; special needs for senior citizens, renter assistance counseling and 
fair housing assistance. 


NEW YORK 


National Urban League INULl 

New York, NY 
$1,155,072 
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NUL has been a housing counseling provider for over 30 years. To assist in expanding 
homeownership opportunities, NUL and its affiliates will conduct interviews, information 
referral, hold 2 hour homebuyer education seminars and provide 16 to 20 hours of individual 
pre-purchasing counseling sessions. 

Recently their Hartford Urban League along with several local banks have developed flexible 
underwriting criteria that enabled 300 loans to be made to low and moderate income residents 
in Hartford, Connecticut. NUT, has been working with Fannie Mae to develop a mortgage 
instrument flexible enough to accommodate the lower income in other areas. The Tucson 
Urban League office was a model for this program that earned NUL recognition in the year 
2000 HUD “Best Practices” award. 


PENNSYLVANIA 


Housing Opportunities, Inc.tHOIl 

McKeesport, PA 
$1,056,768 

HOI proposes to provide housing counseling agencies with resources to serve the unique 
housing needs of their community. HOI has been a service provider for 26 years and its 
affiliates have counseling experience in family budgeting. Home Equity Conversion Mortgage 
(HECM) eligibility and guidelines for senior citizens, loss mitigation, money management, 
foreclosure prevention, pre-purchase, and rental counseling. 

In addition, HOI’s loss mitigation, delinquent and default product was selected by HUD as one 
of Pittsburgh, Pennsylvania’s “Best Practices” agency and subsequently chosen as one of 
HUD’s 50 “Best Practice” award recipients nationwide. 

Acorn Housing Corporation lAHC) 

Philadelphia, PA 
$1,032,192 

AHC has developed a program that targets low and moderate income communities in each of 
the cities it serves which will enable its affiliates to work closely with families and individuals 
to help them qualify for a new or refinance an existing mortgage, qualify for home 
improvement loans, mortgage or develop delinquency payment strategy. 

AHC has been providing housing counseling to low and moderate income and minority buyers 
since 1986 and has opened 26 housing counseling offices across the United States. 

VIRGINIA 

Catholic Charities USA 

Alexandria, VA 
$971,280 

Catholic Charities USA and its affiliates will continue providing housing counseling services 
that include: outreach services to increase the awareness of homeownership opportunities; 
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homebuying education for first-time homebuyers and the Home Equity Conversion Mortgage 
(EtECM) for eligible persons 62 or older. 

Catholic Charities USA is a religiously affiliated organization with a network of 1 80 main 
diocesan and over 1 ,400 branch agencies. Its housing counseling program which has been in 
existence since 1994, aim to reduce poverty, support families and provide quality counseling 
service to all people in need without regard to religious, racial, ethnic or cultural background. 

MARYLAND 

National Foundation for Credit Counseling (NFCCI 

Silver Spring, MD 
$1,155,072 

NFCC proposes to continue to provide comprehensive counseling and related services to meet 
the needs of local people in the communities that member affiliates serve, which will include: 
Homebuyer education; pre-purchase homeownership and post-purchase mortgage delinquency 
and default resolution; Home Equity Conversion Mortgage (HECM); loss mitigation; outreach 
initiatives; renter assistance and budgeting and credit counseling. NFCC, founded in 195 1, is 
the nation’s oldest and largest non-profit organization dedicated to budgeting and credit 
education and housing counseling. 


TENNESSEE 

West Tennessee Legal Services. Inc. (WTLS) 

Jackson, TN 
$250,000 

’WTLS has been a HUD-Certified Housing Counseling Agency since 1990 and have 
traditionally performed comprehensive housing counseling services through out Tennessee, 
Alabama, Georgia, Mississippi and 90 counties in Kentucky. Services provided include: pre- 
purchase counseling to first-time homebuyers, counseling to persons 62 years and older on the 
availability of funds through Home Equity Conversion Mortgage (HECM); pre-rental 
counseling with emphasis upon HUD and rural housing rent subsidy programs; promote 
awareness of and education concerning rights and remedies to persons who experience 
discriminatory housing practices; assist tenants and homeowners with meeting their 
responsibilities of tenancy and of homeownership. 

WTLS was awarded a “Best Practice” award by HUD in 1999 and the year 2000 for its 
housing counseling methodologies. WTLS proposes to continue to promote and facilitate 
homeownership through education and outreach and to assist tenants and homeowners with 
meeting the responsibility of tenancy and of homeownership. 
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U. S. Department of Housing and Urban Development 

FY - 2003 ROSS Resident Service Delivery Models - Family 

Applicant Name Amount Funded 


Alabama 


Mobile Housing Board 


State Subtotal: 


Arizona 


California 


Colorado 


Connecticut 


White Mountain Apache Housing Authority 

State Subtotal: 

City of Los Angeles Housing Authority 
Housing Authority of the City of Oxnard 
San Diego Housing Commission 

State Subtotal: 

Housing Authority of the City and County of Denver 
Jefferson County Housing Authority 

State Subtotal: 

Housing Authority of the City of Norwalk 
Hartford Housing Authority 
Southfield Village Resident Council, Inc. 

State Subtotal: 


District of Columbia 


$500,000 

$500,000 

$350,000 

$350,000 

$500,000 

$250,000 

$350,000 

$ 1 , 100,000 

$350,000 

$95,709 

$445,709 

$250,000 

$248,079 

$ 100,000 

$598,079 



Barry Farm Resident Council, Inc. 

$100,000 


Acorn Tenant Union- Training & Organizing Project 

$230,500 


Acorn Tenant Union - Training & Organizing Project 

$278,636 


State Subtotal: 

$609,136 

Florida 


Housing Authority of the City of Tampa 

$350,000 


State Subtotal: 

$350,000 

Georgia 


Housing Authority Cordele 

$250,000 


State Subtotal: 

$250,000 

Iowa 


Iowa City Housing Authority 

$250,000 


State Subtotal: 

$250,000 

Illinois 


Decatur Housing Authority 

$250,000 


State Subtotal: 

$250,000 

Indiana 


Indianapolis Housing Agency 

$350,000 


Beechwood Gardens Resident Management Corporation 

$100,000 


State Subtotal: 

$450,000 
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U. S. Department of Housing and Urban Development 

FY- 2003 ROSS Resident Service Delivery Models - Family 



Applicant Name 

Amount Funded 

Kentucky 


Louisville Metro Housing Authority 

$500,000 


Housing Authority of Somerset 

$250,000 


Housing Authority of Owensboro 

$250,000 


Housing Authority of Hopkinsville 

$250,000 


Housing Authority of Bowling Green 

$250,000 


State Subtotal: 

$1,500,000 

Massachusetts 


Cambridge Housing Authority 

$350,000 


State Subtotal: 

$350,000 

Minnesota 


Public Housing Agency of The City of St. Paul 

$350,000 


State Subtotal: 

$350,000 

Missouri 


St. Louis Housing Authority 

$350,000 


State Subtotal: 

$350,000 

Nebraska 


Omaha Housing Authority 

$350,000 


State Subtotal: 

$350,000 

New Jersey 


Housing Authority of the City of Perth Amboy 

$245,280 


State Subtotal: 

$245,280 

New Mexico 


Pojoaque Housing Corporation 

$250,000 


State Subtotal: 

$250,000 

New York 


Albany Housing Authority 

$250,000 


Binghamton Housing Authority 

$250,000 


State Subtotal: 

$500,000 

Ohio 


Youngstown Metropolitan Housing Authority 

$349,920 


State Subtotal: 

$349,920 

Oklahoma 


Oklahoma City Housing Authority 

$348,652 


State Subtotal: 

$348,652 

Oregon 


Housing Authority of Clackamas 

$250,000 


Housing Authority of Portland 

$349,984 


State Subtotal: 

$599,984 

Pennsylvania 


Housing Authority of the County of Beaver 

$350,000 


State Subtotal: 

$350,000 

Rhode Island 


Housing Authority of the City of Providence 

$350,000 


State Subtotal: 

$350,000 
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U. S. Department of Housing and Urban Development 

FY - 2003 ROSS Resident Service Delivery Models - Family 



Applicant Name 

Amount Funded 

Tennessee 


Memphis Housing Authority 

$500,000 


State Subtotal: 

$500,000 

Texas 


Fort Worth Housing Authority 

$350,000 


Temple Housing Authority 

$250,000 


State Subtotal: 

$600,000 

Utah 


Housing Authority of Salt Lake City 

$250,000 


State Subtotal: 

$250,000 

Virginia 


Portsmouth Redevelopment & Housing Authority 

$350,000 


Danville Redevelopment and Housing Authority 

$250,000 


Danville Resident Management Council, Inc. 

$300,000 


State Subtotal: 

$900,000 

Washington 


Kitsap County Consolidated Housing Authority 

$250,000 


State Subtotal: 

$250,000 

Wisconsin 


Housing Authority of the City of Milwaukee 

$350,000 


Lac Courte Oreilles Housing Authority 

$122,340 


State Subtotal: 

$472,340 

Wyoming 


Eastern Shoshone Housing Authority 

$250,000 


State Subtotal: 

$250,000 

Number of Applications Funded: Report Total 

49 

$14,269,100 
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Case No 



INDICTMENT FOR : Illegal Voting 
(3599.12 R.C.) (F-4) (2 Counts) and 
False Registration (3599.11 R.C.) (F-5) 

(2 Counts); (Total: 4 Counts) 

•cc Uj 

fe -j 

IrRhe Court of Common Pleas, Franklin County, Ohio, of the Grand Jury 
term beginning January twelfth in the year of our Lord, Two Thousand Seven 

Count 1 

The Jurors of the Grand Jury of the State of Ohio, duly selected, 
impaneled, sworn, and charged to inquire of crimes and offenses committed 
within the body of Franklin County, in the State of Ohio, upon their oath do 
find and present that Claudel Gilbert late of said County, on or about the 7th 
day of November in ihe year of our Lord, 2006, within the County of Franklin 
aforesaid, in violation of section 3599 12 of the Ohio Revised Code, did vote or 
attempt to vote in a general election in a precinct in which the defendant was 
not a legally qualified elector, to wit Claudel Gilbert signed the signature pool 
book in Franklin Coxmty, Ohio, Columbus ward 46, precinct G and voted in the 
2006 general election when his place of residence was located in Licking 
County, Ohio, 


State of Ohio, 
feankbn County, ss 



~ - CD Li, 

- J I O 



Count 2 

The Jurors of the Grand Jury of the State of Ohio, duly selected, 
impaneled, sworn, and charged to inquire of crimes and offenses committed 
within the body of Franklin County, in the State of Ohio, upon their oath do 
find and present that Claudel Gilbert late of said County, on or about the 7th 
day of November in the year of our Lord, 2006, within the County of Franklin 
aforesaid, in violation of section 3599 12 of the Ohio Revised Code, did vote or 
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attempt mare than once in the same election by any means, to wit Claudel 
Gilbert signed the signature poll book and voted in the 2006 general 
Franklin County, Ohio, Columbus ward 46, precinct G and in Licking County, 
Ohio, Reynoldsburg ward 2, precinct A, 

Count 3 

The Jurors of the Grand Jury of the State of Ohio, duly selected, 
impaneled, sworn, and charged to inquire of crimes and offenses committed 
within the body of Franklin County, in the State of Ohio, upon their oath do 
find and present that Claudel Gilbert late of said County, from on or about 
September 13, 2006 to September 25, 2006, within the County of Franklin 
aforesaid, in violation of section 3599 11 of the Ohio Revised Code, did 
knowmgly register or make application to register in a precinct in which the 
defendant is not a qualified voter, to wit Claudel Gilbert registered to vote by 
voter registration application by registering organization ACORN in Franklin 
County, Ohio having previously registered to vote by registration application by 
registering organization ACORN m Licking County, Ohio, 

Count 4 

The Jurors of the Grand Jury of the State of Ohio, duly selected, 
impaneled, sworn, and charged to inquire of crimes and offenses committed 
within the body of Franklin County, in the State of Ohio, upon their oath do 
find and present that Claudel Gilbert late of said County, on or about the 25th 
day of September in the year of our Lord, 2006, within the County of Franklin 
aforesaid, in violation of section 3599 11 of the Ohio Revised Code, did 
knowingly make any false statement on any form for registration or upon any 
application, to wit Claudel Gilbert registered to vote by voter registration 
application by registenng organization ACORN m Franklin County, Ohio by 
identifying the county where he lived as Franklin County, Ohio when his place 


Oos 


- 2 - 
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1 


of residence was in Licking County, contrary to the statute m such cases made 


and provided and against the peace and dignity of the State of Ohio 




- 3 - 
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State of Ohio v Claudel Gilbert 

Address 8465 Reynoldswood Dr , Reynoldsburg, Ohio 43068 
DOB 12-26 '"U’b 
Sex/ Race male black 

Date of Arrest 

SSN 055-72-7544 
Police Agency FCSO 
Municipal Reference - - 
ITN # 

Count !• Illegal Voting 

3599 12 F-4 

Count 2 Illegal Voting 

3599 12 F-4 
Count 3 False Registration 
3599-11 F-5 
Count 4 False Registration 
3599-11 P-5 




Case No 


-4- 


X \INDICTS\LF\MXV07\2l?2 DOC 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 
WESTERN DIVISION 


UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

V. ) 

) 

STEPHANIE L. DAVIS, ) 

a/k/a LATISHA REED, ) 

[DOB: XX/XX/1967] ) 

) 

Defendant. ) 


) 

) 

) 

) 

) 

) 

) 

) 

) 

I N D I 


No . 


COUNT ONE: 

42 U.S .C. § 1973i (c) and 

18 U.S.C. § 2 

NMT : 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 
COUNT TWO: 

42 U.S.C. § 1973gg-10 and 

18 U.S.C. § 2 

NMT: 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 

$100 Special Assessment on each 
count . 

C T M E N T 


THE GRAND JURY CHARGES THAT: 

COUNT ONE 


1. At all times material herein: 

a. The Board of Election Commissioners for Kansas 
City, Missouri, receives and processes voter registration 
applications submitted for the purpose of registering new voters 
or, if the voter is already registered, for updating the 
registration information maintained by the Board. 

b. Election registration in the State of Missouri is 
unitary, that is, a registrant registers once to become 
simultaneously eligible to vote for federal as well as non- 
federal candidates. 

c. On November 7, 2006, an election will be held in 
Missouri, including in Kansas City and Jackson County, for the 
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purpose of selecting and electing candidates for federal, state, 
and local offices. Qualified voters eligible to vote under the 
laws of the State of Missouri cast ballots for candidates of 
their preference at these elections. 

d. In the general election on November 7, 2006, 
candidates for members of the United States Senate and House of 
Representatives will be on the ballot in the State of Missouri. 

e. ACORN is a not-for-profit organization, the mission 
of which is to improve minority and low-income communities. 

f. Project Vote is a not-for-profit organization that 
works with ACORN to register voters for federal and local 
elections . 

g. ACORN and Project Vote recruit and assign workers 
to visit low-income and minority neighborhoods in Kansas City, 
Jackson County, Missouri, and elsewhere, to obtain voter 
registrations. The workers are trained and instructed regarding 
how to obtain voter registrations and the preparation of voter 
registration applications, including that the actual voter must 
sign the voter application and that a forged signature is a 
violation of the law. 

2. In or about August and September 2006, at Kansas City, 
in the Western District of Missouri, the defendant STEPHANIE L. 
DAVIS, a/k/a Latisha Reed, worked as a voter registration 
recruiter for ACORN, obtaining voter registrations. 

3. On or about September 18, 2006, at Kansas City, in the 
Western District of Missouri, the defendant STEPHANIE L. DAVIS, 


2 
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a/k/a Latisha Reed, knowingly and willfully caused to be 
submitted to the Kansas City Board of Election Commissioners 
voter registration applications in the name of XXXX which forms 
falsely stated the address of the voter being registered, to wit, 
the said defendant caused to be submitted Missouri Voter 
Registration Application No. 3187197 in the name of XXXX, showing 
an address of XXXX, Kansas City, Missouri; Missouri Voter 
Registration Application No. 3162014 in the name of XXXX, showing 
an address of XXXX, Kansas City, Missouri; and an unnumbered 
application in the name of XXXX, showing a false address of XXXX, 
Kansas City, Missouri. 

All in violation of Title 42, United States Code, 

Section 1973i(c), and Title 18 United States Code, Section 2. 

COUNT TWO 

1. The Grand Jury incorporates paragraphs 1 and 2 of Count 
One as if fully set forth herein. 

2. The qualified voters in the November 7, 2006, election 
have a right guaranteed by the Equal Protection Clause of the 
Fourteenth Amendment to the United States Constitution to have 
the aforesaid election officials count their votes and certify 
elections based on the number of valid ballots cast in the said 
election by qualified voters. 

3. On or about September 18, 2006, at Kansas City, in the 
Western District of Missouri, the defendant the defendant 
STEPHANIE L. DAVIS, a/k/a Latisha Reed, knowingly and willfully 
caused to be submitted to the Kansas City Board of Election 


3 
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Cominissioners materially false voter registration applications, 
and thereby attempted to deprive or defraud the residents of the 
State of Missouri of a fair and impartially conducted election 
process, to wit, the said defendant caused to be submitted voter 
registration applications in the name of XXXX which falsely 
stated the address of the voter being registered, to wit, the 
said defendant caused to be submitted Missouri Voter Registration 
Application No. 3187197 in the name of XXXX, showing an address 
of XXXX, Kansas City, Missouri; Missouri Voter Registration 
Application No. 3162014 in the name of XXXX, showing an address 
of XXXX, Kansas City, Missouri; and an unnumbered application in 
the name of XXXX, showing an address of XXXX, Kansas City, 
Missouri, an address which does not exist. 

All in violation of Title 42, United States Code, 

Section 1973gg-10, and Title 18, United States Code, Section 2. 

A TRUE BILL 

/s/ Foreperson 

FOREPERSON OF THE GRAND JURY 


/s/ Linda Parker Marshall 

Linda Parker Marshall #24954 
Assistant United States Attorney 


Dated: 11/1/06 


4 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 
WESTERN DIVISION 


UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

V. ) 

) 

DALE D. FRANKLIN, ) 

[DOB: XX/XX/1962] ) 

) 

Defendant. ) 

) 
) 
) 
) 
) 
) 
) 


No . 


COUNT ONE: 

42 U.S .C. § 1973i (c) and 

18 U.S.C. § 2 

NMT : 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 
COUNT TWO: 

42 U.S.C. § 1973gg-10 and 

18 U.S.C. § 2 

NMT: 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 


) $100 Special Assessment on each 

count . 

INDICTMENT 
THE GRAND JURY CHARGES THAT: 

COUNT ONE 

1. At all times material herein: 

a. The Board of Election Commissioners for Kansas 
City, Missouri, receives and processes voter registration 
applications submitted for the purpose of registering new voters 
or, if the voter is already registered, for updating the 
registration information maintained by the Board. 

b. Election registration in the State of Missouri is 
unitary, that is, a registrant registers once to become 
simultaneously eligible to vote for federal as well as non- 


federal candidates. 
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c. On November 7, 2006, an election will be held in 
Missouri, including in Kansas City and Jackson County, for the 
purpose of selecting and electing candidates for federal, state, 
and local offices. Qualified voters eligible to vote under the 
laws of the State of Missouri cast ballots for candidates of 
their preference at these elections. 

d. In the general election on November 7, 2006, 
candidates for members of the United States Senate and House of 
Representatives will be on the ballot in the State of Missouri. 

e. ACORN is a not-for-profit organization, the mission 
of which is to improve minority and low-income communities. 

f. Project Vote is a not-for-profit organization that 
works with ACORN to register voters for federal and local 
elections . 

g. ACORN and Project Vote recruit and assign workers 
to visit low-income and minority neighborhoods in Kansas City, 
Jackson County, Missouri, and elsewhere, to obtain voter 
registrations. The workers are trained and instructed regarding 
how to obtain voter registrations and the preparation of voter 
registration applications, including that the actual voter must 
sign the voter application and that a forged signature is a 
violation of the law. 

2. In or about late September and early October 2006, at 
Kansas City, in the Western District of Missouri, the defendant 
DALE D. FRANKLIN worked as a voter registration recruiter for 
ACORN, obtaining voter registrations. 


2 
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3. In or about late September and early October 2006, at 
Kansas City, in the Western District of Missouri, the defendant 
DALE D. FRANKLIN knowingly and willfully caused to be submitted 
to the Kansas City Board of Election Commissioners a voter 
registration application which falsely stated the address and 
telephone number of the voter being registered, and which was not 
signed by the applicant, to wit, the said defendant submitted 
Missouri Voter Registration Application No. 3282610 in the name 
of XXXX on which the address and telephone number listed were 
false and the signature thereon was not that of the applicant. 

All in violation of Title 42, United States Code, 

Section 1973i(c), and Title 18 United States Code, Section 2. 

COUNT TWO 

1. The Grand Jury incorporates paragraphs 1 and 2 of Count 
One as if fully set forth herein. 

2. The qualified voters in the November 7, 2006, election 
have a right guaranteed by the Equal Protection Clause of the 
Fourteenth Amendment to the United States Constitution to have 
the aforesaid election officials count their votes and certify 
elections based on the number of valid ballots cast in the said 
election by qualified voters. 

3. In or about late September and early October 2006, at 
Kansas City, in the Western District of Missouri, the defendant 
DALE D. FRANKLIN knowingly and willfully caused to be submitted 
to the Kansas City Board of Election Commissioners a materially 
false voter registration application, and thereby attempted to 


3 
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deprive or defraud the residents of the State of Missouri of a 
fair and impartially conducted election process, to wit, the said 
defendant submitted Missouri Voter Registration Application No. 
3282610 in the name of XXXX on which the address and telephone 
number listed were false and the signature thereon was not that 
of the applicant. 

All in violation of Title 42, United States Code, 

Section 1973gg-10, and Title 18, United States Code, Section 2. 

A TRUE BILL 

/s/ Foreperson 

FOREPERSON OF THE GRAND JURY 


/s/ Linda Parker Marshall 

Linda Parker Marshall #24954 
Assistant United States Attorney 


Dated: 11/1/06 


4 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 
WESTERN DIVISION 


UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

V. ) 

) 

BRIAN GARDNER, ) 

[DOB: XX/XX/1966] ) 

) 

Defendant. ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 


No . 


COUNT ONE: 

42 U.S .C. § 1973i (c) and 

18 U.S.C. § 2 

NMT : 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 
COUNT TWO: 

42 U.S.C. § 1973gg-10 and 

18 U.S.C. § 2 

NMT: 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 

$100 Special Assessment on each 
count . 


INDICTMENT 
THE GRAND JURY CHARGES THAT: 

COUNT ONE 


1. At all times material herein: 

a. The Board of Election Commissioners for Kansas 
City, Missouri, receives and processes voter registration 
applications submitted for the purpose of registering new voters 
or, if the voter is already registered, for updating the 
registration information maintained by the Board. 

b. Election registration in the State of Missouri is 
unitary, that is, a registrant registers once to become 
simultaneously eligible to vote for federal as well as non- 
federal candidates. 

c. On November 7, 2006, an election will be held in 
Missouri, including in Kansas City and Jackson County, for the 
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purpose of selecting and electing candidates for federal, state, 
and local offices. Qualified voters eligible to vote under the 
laws of the State of Missouri cast ballots for candidates of 
their preference at these elections. 

d. In the general election on November 7, 2006, 
candidates for members of the United States Senate and House of 
Representatives will be on the ballot in the State of Missouri. 

e. ACORN is a not-for-profit organization, the mission 
of which is to improve minority and low-income communities. 

f. Project Vote is a not-for-profit organization that 
works with ACORN to register voters for federal and local 
elections . 

g. ACORN and Project Vote recruit and assign workers 
to visit low-income and minority neighborhoods in Kansas City, 
Jackson County, Missouri, and elsewhere, to obtain voter 
registrations. The workers are trained and instructed regarding 
how to obtain voter registrations and the preparation of voter 
registration applications, including that the actual voter must 
sign the voter application and that a forged signature is a 
violation of the law. 

2. In or about late September 2006, at Kansas City, in the 
Western District of Missouri, the defendant BRIAN GARDNER worked 
as a voter registration recruiter for ACORN, obtaining voter 
registrations . 

3. On or about September 25, 2006, at Kansas City, in the 
Western District of Missouri, the defendant BRIAN GARDNER 


2 
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knowingly and willfully caused to be submitted to the Kansas City 
Board of Election Commissioners a voter registration application 
which form falsely stated the name of the voter being registered, 
to wit, the said defendant caused to be submitted Missouri Voter 
Registration Application No. 3282572 for XXXX, which was false in 
that XXXX did not register to vote on or about September 25, 

2006; she did not reside at the address shown on the voter 
registration application; her date of birth is not that shown on 
the voter registrations; and the signature on the voter 
registration was not signed by XXXX. 

All in violation of Title 42, United States Code, 

Section 1973i(c), and Title 18 United States Code, Section 2. 

COUNT TWO 

1. The Grand Jury incorporates paragraphs 1 and 2 of Count 
One as if fully set forth herein. 

2. The qualified voters in the November 7, 2006, election 
have a right guaranteed by the Equal Protection Clause of the 
Fourteenth Amendment to the United States Constitution to have 
the aforesaid election officials count their votes and certify 
elections based on the number of valid ballots cast in the said 
election by qualified voters. 

3. On or about September 25, 2006, at Kansas City, in the 
Western District of Missouri, the defendant BRIAN GARDNER 
knowingly and willfully caused to be submitted to the Kansas City 
Board of Election Commissioners a materiaily false voter 
registration application, and thereby attempted to deprive or 


3 
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defraud the residents of the State of Missouri of a fair and 
impartially conducted election process, to wit, the said 
defendant caused to be submitted Missouri Voter Registration 
Application No. 3282572 for XXXX, which was false in that XXXX 
did not register to vote on or about September 25, 2006; she did 
not reside at the address shown on the voter registration 
application; her date of birth is not that shown on the voter 
registrations; and the signature on the voter registration was 
not signed by XXXX. 

All in violation of Title 42, United States Code, 

Section 1973gg-10, and Title 18, United States Code, Section 2. 

A TRUE BILL 

/s/ Foreperson 

FOREPERSON OF THE GRAND JURY 


/s/ Linda Parker Marshall 

Linda Parker Marshall #24954 
Assistant United States Attorney 


Dated: 11/1/06 


4 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 
WESTERN DIVISION 


UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

V. ) 

) 

KWAIM A. STENSON, ) 

[DOB: XX/XX/1987] ) 

) 

Defendant. ) 

) 
) 
) 
) 
) 
) 
) 


No . 


COUNT ONE: 

42 U.S .C. § 1973i (c) and 

18 U.S.C. § 2 

NMT : 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 
COUNT TWO: 

42 U.S.C. § 1973gg-10 and 

18 U.S.C. § 2 

NMT: 5 years and $250,000 
Class D Felony 

NMT: 3 years Supervised Release 


) $100 Special Assessment on each 

count . 

INDICTMENT 
THE GRAND JURY CHARGES THAT: 

COUNT ONE 

1. At all times material herein: 

a. The Board of Election Commissioners for Kansas 
City, Missouri, receives and processes voter registration 
applications submitted for the purpose of registering new voters 
or, if the voter is already registered, for updating the 
registration information maintained by the Board. 

b. Election registration in the State of Missouri is 
unitary, that is, a registrant registers once to become 
simultaneously eligible to vote for federal as well as non- 


federal candidates. 
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c. On November 7, 2006, an election will be held in 
Missouri, including in Kansas City and Jackson County, for the 
purpose of selecting and electing candidates for federal, state, 
and local offices. Qualified voters eligible to vote under the 
laws of the State of Missouri cast ballots for candidates of 
their preference at these elections. 

d. In the general election on November 7, 2006, 
candidates for members of the United States Senate and House of 
Representatives will be on the ballot in the State of Missouri. 

e. ACORN is a not-for-profit organization, the mission 
of which is to improve minority and low-income communities. 

f. Project Vote is a not-for-profit organization that 
works with ACORN to register voters for federal and local 
elections . 

g. ACORN and Project Vote recruit and assign workers 
to visit low-income and minority neighborhoods in Kansas City, 
Jackson County, Missouri, and elsewhere, to obtain voter 
registrations. The workers are trained and instructed regarding 
how to obtain voter registrations and the preparation of voter 
registration applications, including that the actual voter must 
sign the voter application and that a forged signature is a 
violation of the law. 

2. In or about July and August 2006, at Kansas City, in the 
Western District of Missouri, the defendant KWAIM A. STENSON 
worked as a voter registration recruiter for ACORN, obtaining 
voter registrations. 


2 
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3. On or about July 31, 2006, at Kansas City, in the 
Western District of Missouri, the defendant KWAIM A. STENSON 
knowingly and willfully caused to be submitted to the Kansas City 
Board of Election Commissioners a false voter registration 
application, to wit, the said defendant caused to be submitted 
Missouri Voter Registration Application No. 3077376 for XXXX, 
which was false in that Damian Ross did not register to vote on 
or about July 31, 2006, and the signature thereon was not that of 
Damian Ross. 

All in violation of Title 42, United States Code, 

Section 1973i(c), and Title 18 United States Code, Section 2. 

COUNT TWO 

1. The Grand Jury incorporates paragraphs 1 and 2 of Count 
One as if fully set forth herein. 

2. The qualified voters in the November 7, 2006, election 
have a right guaranteed by the Equal Protection Clause of the 
Fourteenth Amendment to the United States Constitution to have 
the aforesaid election officials count their votes and certify 
elections based on the number of valid ballots cast in the said 
election by qualified voters. 

3. On or about July 31, 2006, at Kansas City, in the 
Western District of Missouri, the defendant KWAIM A. STENSON 
knowingly and willfully caused to be submitted to the Kansas City 
Board of Election Commissioners a materially false voter 
registration application, and thereby attempted to deprive or 
defraud the residents of the State of Missouri of a fair and 


3 
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impartially conducted election process, to wit, the said 
defendant caused to be submitted Missouri Voter Registration 
Application No. 3077376 for XXXX, which was false in that Damian 
Ross did not register to vote on or about July 31, 2006, and the 
signature thereon was not that of Damian Ross. 

All in violation of Title 42, United States Code, 

Section 1973gg-10, and Title 18, United States Code, Section 2. 

A TRUE BILL 

/s/ Foreperson 

FOREPERSON OF THE GRAND JURY 


/s/ Linda Parker Marshall 

Linda Parker Marshall #24954 
Assistant United States Attorney 


Dated: 11/1/06 


4 
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Congress of tI|E ISnftefi states 

llaialiiitrjtun, 2D515 


July 31, 2008 


Representative Barney Frank 
Chairman, Financial Seivices Committee 
2252 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Frank: 

We are writing to request that the Financial Sertdees Committee hold immediate 
hearings to investigate evidence that the ACORN Housing Corporation (AHC) 
and its affiliate ACORN may be using public funds inappropriately. Each year, 
AHC takes in millions of dollars from taxpayers. And each year, AHC sends 
millions of dollars out to ACORN fraternal organizations that engage in political 
activities. 

On June 18, the Consumers Rights League published a whistleblower report 
containing a collection of internal ACORN doemnents that suggest that there is 
an ongoing practice of comingling of taxpayer funds with political projects. 

In addition, ACORN is under investigation in numerous states and jurisdictions 
for possible voter registration fraud and it wus most recently re^^ealed that 
ACORN officials knowingly covered up the embezzlement of funds from Citizens 
Consulting group, an ACORN affiliate that has received millious of dollars from 
AHC. 

These allegations of fraudulent activities and embezzlement are even more 
troubling against the backdrop of etadence that public funds could have been 
used to fund them. 

We believe that Congress has a duty to ensure that any organization receiving 
funds from the public trust must be held accountable for the manner in which 
they use them. Therefore, we strongly encourage you to hold comprehensive 
hearings to investigate these allegations and develop solutions to prevent any 
future abuses from occurring. 


Sincerely, 



PaiNTED CN -PECYCLEO PAPER 
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500 new voters might not exist 

State actmsts might be charged over questionable registrations 

Friday, AugiL<it ii. aoo6 

ROBERT VITALE AND MARK NIQUETTE 

THE COJJJMBUS DISPA TCH 

Workers paid by a liberal group to register voters in Franklin County have turned in 
more than 500 fomis with nonexistent addresses and potentially fake signatures, 
elections officials said yesterday. 

Board of Elections Director Matthew Damschroder said he has fomarded the cards to 
county authorities for possible criminal charges. 

Elections workers verifying ncw-voter forms discovered signatures with the same 
handwriting, addresses that were for vacant lots and incorrect information for voters 
who already were registered, Damschroder said. One card had the name of an East Side 
man who’s dead. 

All the questionable cards were turned in by workers for Ohio ACORN, a group that’s 
also paying people to gather signatures for a proposed November ballot initiative to raise 
the state’s minimum wage. 

Katy Cfall, the group’s head organizer, said ACORN is cooperating with the 
inve.stigation and already has fired some of its paid circulators. 

"We are interested in seeing people who arc gaming the system prosecuted," she said. 

ACORN, the Association of Community Organizations for Reform Now, faced similar 
problems in 2004 during a drive that added 189,000 new voters to Ohio’s rolls. 
Prosecutors were unable to trace the originators of some falsified foniis, but one ACORN 
worker was indicted by a Franklin Count)' grand juiy. 

State law now requires people paid for registering voters to add their otvn names to 
the forms. James Lee, a spokesman for Secretai'y of State J. Kenneth Blackwell, said the 
new provisions make it easier to investigate problems. 

Lee said Blackwell’s office also has had inquiries recently about potential voter- 
registration fraud in Cuyahoga and Summit counties. 

In its six Ohio offices, ACORN has about 50 circulators who are paid between $8 and 
$11 an hour. Gal! said. The group has eight circulators in Columbus. 

Gall complained that the state’s election-law changes make it harder for groups to 
catch problems because circulators must subnut forms directly to elections offices in 
person or by mail. 

In 2004, ACORN began running its own checks on voter forms before submitting 
them to the Franklin County Boai'd of Elections. 

Lee, however, said internal checks are still possible. 
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It’s a felony in Ohio to submit voter-registi'ation forms with false information. The 
penalty is up to i8 months in jail. 

Damschroder said he doesn’t think the fake forms were submitted by people 
intending to cast fake ballots in November. 

"I think it’s just somebody out there trying to make a fast buck," he said. 

ACORN is helping lead the coalition that collected more than 765,000 signatures to 
put the minimum-wage issue on the Nov. 7 ballot, but Gall said the group has no 
concents about the signatures its circulators obtained. 

Franldin County elections workei's will verify those collected locally, Damschroder 

said. 

rvitale@ dispatch, com? 
miiiquelte@ dispatch, com? 
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REVIEW S, OUTLOOK 

The Acorn Indictments 

A union- backed outfit faces charges of election fraud. 


Friday, November 3, 2006 12: 01 a- m EST 


So, less than a week before the midterm elections, four workers from Acorn, the liberal 
activist group that has registered millions of voters, have been indicted by a federal grand 
jury for submitting false voter registration forms to the Kansas City, Missouri, election 
board. But hey, who needs voter ID laws? 

We wish this were an aberration, but allegations of fraud have tainted Acorn voter drives 
across the country. Acorn workers have been convicted in Wisconsin and Colorado, and 
investigations are still under way in Ohio, Tennessee and Pennsylvania. 

The good news for anyone who cares about voter integrity is that the Justice Department 
finally seems poised to connect these dots instead of dismissing such revelations as the 
work of a few yahoos. After the federal indictments were handed up in Kansas City this 
week, the U.S. Attorney's office said in a statement that "This national investigation is 
very much ongoing." 

Let's hope so. Acorn officials bill themselves as nonpartisan community organizers 
merely interested in giving a voice to minorities and the poor. In reality, Acorn is a 
union-backed, multimillion-dollar outfit that uses intimidation and other tactics to push 
for higher minimum wage mandates and to trash Wal-Mart and other non-union 
companies. 


Operating in at least 38 states (as well as Canada and Mexico), Acorn pushes a highly 
partisan agenda, and its organizers are best understood as shock troops for the AFL-CIO 
and even the Democratic Party. As part of the Fannie Mae reform bill. House Democrats 
pushed an "affordable housing trust fund" designed to use Fannie Mae and Freddie Mac 
profits to subsidize Acorn, among other groups. A version of this trust fund actually 
passed the Republican House and will surely be on the agenda again next year. 

Acorn and its affiliates have pulled some real stunts in recent years. In Ohio in 2004, a 
worker for one affiliate was given crack cocaine in exchange for fraudulent registrations 
that included underage voters, dead voters and pillars of the community named Maty 
Poppins, Dick Tracy and Jive Turkey. During a Congressional hearing in Ohio in the 
aftermath of the 2004 election, officials Ifom several counties in the state explained 
Acorn's practice of dumping thousands of registration forms in their lap on the 
submission deadline, even though the forms had been collected months earlier. 
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"You have to wonder what's the point of that, if not to overwhelm the system and get 
phony registrations on the voter rolls," says Thor Heame of the American Center for 
Voting Rights, who also testified at the hearing. "These were Democratic officials saying 
that they felt their election system in Ohio was under assault by these kinds of efforts to 
game the system." 

Given this history, it's not surprising that Acorn is so hostile to voter identification laws 
and other efforts to ensure fairness and accuracy at the polls. In Missouri last month, the 
state Supreme Court held that a photo ID requirement to vote was overly burdensome and 
a violation of the state constitution. Acorn was behind the original suit challenging the 
statute, and it has brought similar challenges in several other states, including Ohio. 

A recent Pew Research Center survey found that blacks today are almost twice as likely 
as they were in 2004 to say they have little or no confidence in the voting system. Such a 
finding would seem like a powerful argument for voter ID laws, which consistently poll 
well among people of all races and incomes and would increase confidence in the voting 
process. Of course, voter ID laws would also cut down on fraud, which, judging from the 
latest indictments, would put a real crimp in Acorn's style. 
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Funds Misappropriated at 2 Nonprofit Groups - NYTimes.com Page 1 of 4 

Si)c Jjork Eimfs 


July 9, 2008 

Funds Misappropriated at 2 Nonprofit Groups 

By STEPHANIE STROM 

Two prominent national nonprofit groups are reeling from public disclosures that large sums 
of money were misappropriated in unrelated incidents by an employee and a former employee. 

The groups, Acorn, one of the country’s largest community organizing groups, and the Points 
of Light Institute, which works to encourage civic activism and volnnteering, have dealt with 
the problems in very different ways. 

Acorn chose to treat the embezzlement of nearly $i million eight years ago as an internal 
matter and did not even notify its board. After Points of Light noticed financial irregularities in 
early June, it took less than a month for management to alert federal prosecutors, although 
group officials say they have no clear idea yet what the financial impact may be. 

A whistle-blower forced Acorn to disclose the embezzlement, which involved the brother of the 
organization’s founder, Wade Rathke. 

The brother. Dale Rathke, embezzled nearly $i million from Acorn and affiliated charitable 
organizations in 1999 and 2000, Acorn officials said, but a small group of executives decided to 
keep the information from alntost all of the group’s board members and not to alert law 
enforcement. 

Dale Rathke remained on Acorn’s payroll until a month ago, when disclosure of his theft by 
foundations and other donors forced the organization to dismiss him. 

“We thought it best at the time to protect the organization, as well as to get the funds back into 
the organization, to deal with it in-house,” said Maude Hurd, president of Acorn. “It was a 
judgment call at the time, and looking back, people can agree or disagree with it, but we did 
what we thought was right.” 

The amount Dale Rathke embezzled, $948,607.50, was carried as a loan on the books of 
Citizens Consulting Inc., which provides bookkeeping, accounting and other financial 
management services to Acorn and many of its affiliated entities. 



Iittp://www.nytimes.com/2008/07/09/us/09embezzle.html?sq=acom embezzlement&st-nyt... 7/14/2008 
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Wade Rathke said the organization had signed a restitution agreement with his brother in 
which his family agreed to repay the amount embezzled in exchange for confidentiality. 

Wade Rathke stepped down as Acorn’s chief organizer on June 2, the same day his brother left, 
but he remains chief organizer for Acorn Intematioual L.L.C. 

He said the decision to keep the matter secret was not made to protect his brother but because 
word of the embezzlement would have put a “weapon” into the hands of enemies of Acorn, a 
liberal group that is a frequent target of conservatives who object to its often strident advocacy 
on behalf of low- and moderate-income families and workers. 

Wade Rathke said he learned of the problem when an employee of Citizens Consulting alerted 
him abont suspicious credit card transactions. An internal investigation uncovered 
inappropriate charges on the cards that led back to his brother. 

“Clearly, this was an uncomfortable, conflicting and humiliating situation as far as my family 
and I were concerned,” he said, “and so the real decisions on how to handle it had to be made 
by others.” 

The executive director of New York Acorn, Bertha Lewis, who has been named director of an 
interim management committee set up to run the national group's day-to-day operations, said 
Dale Rathke was paid about $38,000 a year but that none of that money was used to pay back 
Acorn. 

Instead, she said, the Rathke family has paid Acorn $30,000 a year in restitution since 2001, or 
a total of $210,000, 

A donor has offered to give Acorn the rest of what the Rathkes owe, and an agreement to that 
effect should be finalized in coming days, Ms. Lewis said. 

“Now that this is under our watch, we are putting financial auditors in place, legal counsel in 
place, a strong management team in place to make sure this organization moves forward for 
another 38 years,” she said. “I will not allow and the board will not allow something like this to 
happen again.” 

But the fact that most of the handful of people who did not disclose the fraud when they 
learned of it eight years ago still work for Acorn or its affiliates concerns many of the group’s 
financial supporters. 

“We’ve told them that when the process is ended, we’ll have a look at it,” said Dave Beckwith, 


http://www.nyUmes.com/2008/07/09/us/09embezzle.htiiil?sq=acomembezzlement&st=nyt... 7/14/2008 
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executive director of the Needmor Fund, which has given money to some of Acorn’s charity 
affiliates for at least 10 years and was contacted by the whistle-blower in May. 

Representatives of some 30 foundations and large donors have been discussing the matter on 
conference calls and may establish a committee to monitor Acorn’s overhaul of its management 
and accountability systems. 

Officials at Points of Light began looking into complaints about a store the organization 
operated on eBay and by late June had discovered what its president and chief executive, 
Michelle Nunn, called “abnormalities” in the business practices of an independent contractor 
hired to run the store, which did a brisk business auctioning travel packages and items donated 
to the organization. 

The travel auctions were stopped immediately, Ms. Nunn said, and the store was shut down a 
short time later. Points of Light also posted a statement on its Web site last weekend about the 
problems and contacted the United States Attorney’s Office in Washington, as well as people 
who had bought the travel packages. 

Two people who have been involved in the internal investigation at Points of Light, who spoke 
on the condition of anonymity because it is incomplete, said it appeared that Maria Herrmann, 
a former Points of Light fund-raiser who was hired as an independent contractor to manage the 
eBay store operation, may have been auctioning off bogus trip packages. 

Ms. Herrmann did not respond to a message left at her home on Tuesday, and phone and e- 
mail messages to the office were answered by automated responses from the service Points of 
Light has hired to process reimbursement applications for the packages. 

The organization is making good on trips scheduled through next Tuesday, Ms. Nunn said, and 
hopes to repay consumers for the rest of the packages that were sold. She said Points of Light 
began alerting donors last week about the problem, and some have agreed to help it repay 
customers who bought the packages. 

Ms. Nunn also said she did not knowhow much the group would lose. “Our hope is that this is 
an isolated event, and that the actions of what we believe to be a single individual at this point 
doesn’t jeopardize the work of millions of volunteers,” she said. 

The problem surfaced when Points of Light began getting complaints from people who had not 
received the vouchers and certificates they needed to redeem the travel packages. 


http://www.nytimes.com/2008/Q7/09/us/09embezzle.html?sq=acornembezzlement&st=nyL.. 7/14/2008 
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Anna Ware, a small business owner in Atlanta, said that in late June when she arrived at the 
Seattle hotel included in a package she had bought from the Points of Light eBay store, the 
hotel had not received the certificates for her stay. She sent Ms. Herrmann an e-mail message 
and received an automated response from her Points of Light e-mail address. Two days later, 
the certificates arrived by FedEx. 

“I could be out several thousand dollars,” said Ms. Ware, who has bought trip packages as 
bonuses for her employees as well as for gifts for friends and family. “Tm now calling them all 
and letting them know those trips may not happen.” 

Dozens of people posted similar comments on an eBay discussion board, which the site has 
closed. 

The legitimate trip packages were put together by Mitch-Stuart Inc., a company that bundles 
airline seats and hotel rooms. It sells the packages on consignment to nonprofit organizations 
like the Red Cross and Big Brothers Big Sisters, which resell them for a higher price, pocketing 
the difference. 

Ms. Nunn said that Mitch-Stuart was not involved in any way with the bogus packages and that 
it was helping Points of Light make good on all trips sold for travel through next Tuesday. 

Copyrigh l 2008 The New York T imes Com pany 
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DAUPHIN COUNTY 

Former temp worker accused of bogus voter registrations 

TiKitsday. July 24. 2006 
BY REGGIE SHEFFIELD 
Of The Pathot-News 

A (ormor temporary worker for a national ooinmunily acSon group recently questioned by Dauphin County 
mvesbgalors about bogus voter regtatiation forms is now a wanted man 

Luts R Tones-Ssrrano. 37. of the 200 block of South ISth Street, ts accused by authonbes of submittmg 
more foan 100 fraudulent voter registration forms he ooUected on behalf of Vie Aseoctation ol Community 
Organtzations for Reform Now to county election oflicials 

'We're actively looking for TorTeS'Serrano," said John Goshen chief of the Dauphin County detective 
bureau on Wednesday ‘SMa're offenog up to $2,000 for information on his vuhereabouts * 

Dauphin County elections head Steven G. Chiavetta alerted county investigators to the suspected bogus 
voter registration forme late last month In some cases, his office was contacted by people who received a 
new voter registration card and sard they never filled out a form Chiavetta said 

Chiavetta then forwarded his concerns about the forms submitted by TorreS'Serrano to the Pernisylvania 
Department of State's elections bureau which alerted voter registration offices stafowide 

Torres- Semano is charged with 19 counts of perjury, making false statements, forgery and identity theft in 
oanmction with the voter registraixin forms. auHiontles said 

Forgery a secand-degree felony, camea a possibte maximum I0*year sentence and perjury has a possible 
7-year sentence Identity theft is punishable with live years, and making false statements cames a 2'year 
penalty 

ACORN spokesman Chartes Jackson said that as soon es the group learned of the suspicious tonm. 
Torree-Serrano was fired ACORN folly cooperated with county inveetigators he said 

"WeVe hoping that he's prosecuted to the folioM extent of the law" Jackson saxf 

REGGIE SHEFFIELD 2S&-d170orisheffield^patnot-news.com 

HOW TO HELP 

Anyone with mformabon about Luis R Torres- Serrano or who thinks they were a victim can call Qie 
Oauphih County Criminal Investigation Division at 760-6200 


02009 PiiHxH-Naws 

Q 2009 PennLfve com All Rights Reserved 
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Context : Because of the hotly contested presidential election this year, and the narrow 
margin by which Democrats hold both chambers of Congress, the issue of election integrity 
will be front-and-center throughout 2008. Accusations of vote fraud continue to circulate, and 
the question of whether the states can take proactive steps to protect the legitimacy of 
elections for federal office is before the courts. 

This brief features a running list of examples of vote fraud reported in the media and 
highlights the legislative proposals introduced to increase — or arguably to decrease in some 
cases — the integrity of elections nationwide. This list is not intended to be exhaustive. 

Running List of Examples of Vote Fraud Reported in the Media : 

This list will he updated as necessary throughout 2008. 

> On April 1 1, 2008, a St. Louis man admitted he applied for and used his dead mother's 
absentee ballot to vote in Missouri on Super Tuesday in February. 

htto://w'ww.columbiatri.bune.coirL/2008/A.pr/20080412jNews008.asD 

> On April 2, 2008, eight workers for ACORN, the Association of Community 
Organizations for Reform Now, pleaded guilty to federal election fraud for submitting 
registration cards for the 2006 election using false addresses, made-up names, and 
forged signatures. http://v/ww.freerepublic,com/focus./f-news/1995724/posts 

> On March 13, 2008, Philadelphia election officials accused ACORN, the Association 
of Community Organizations for Reform Now, of submitting voter-registration 
paperwork without sufficient data, with discrepancies, or for people already registered. 
Election commissioners are asking the District Attorney’s Office to investigate 
acorn’s registration efforts prior to the Pennsylvania presidential primary next 
month. 

littD://www.Dhiliy,com/'daiivnews/ioca[/2QQ803 j 3 Citv reminds Philadelphia of Ma 
rch 24 vo ter-regi strati on _deadl ine.htmi 


> On March 4, 2008, the Hillary Clinton campaign accused the Barack Obama campaign 
of voting irregularities in Texas, including prematurely removing convention packets 
from polling places, locking Clinton supporters out of caucus sites, and filling out 
precinct convention sign-in sheets during the day and submitting them as completed 
vote totals at caucus. 

httD://corner-nati&nal^eview^com■/'post/?q^MVVMvYWT>-t0YjA0MGY4YzMzNjE5M2I 

5MilliMDRiMiF10TQ - 


> On February 26, 2008, a detailed report on election irregularities in Milwaukee for the 
2004 general election was released. Among the irregularities cited are: 

■ 4,600 more votes cast and counted than voters recorded as having cast ballots; 
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■ 1 8 felons sworn in as deputy registrars for the 2004 election, eight of whom listed 
ACORN as their sponsoring organization; 

■ 1,305 votes by “on-site” registrants who provided registration forms lacking 
sufficient information to be entered into a permanent database, including 48 voters 
who provided no name and 854 voters who provided no address; 

■ Numerous instances of ballots cast by ineligible “not in city” registrants; 

■ At least 16 cases of campaign workers from out-of-state who voted while 
employed by a group or campaign attempting to influence the election; 

■ Four deceased persons recorded as having voted; and 

■ At least three instances of votes cast by ineligible felons- 

http://media2..620wtmi.com/breakii]gnea^s/ElectioiiRcsuits 2004 VoterFraudlnvestiga 

tioii MPD-SIU-A2474926.pdf 


>■ ACORN is at the center of a voter fraud scandal in Washington state. One county 
plans to purge 230 ACORN-provided names from voter rolls in early February 2008 
as the county completes an investigation of what one news outlet calls “the worst 
voter-registration fraud in Washington history .” 

http : /./viiwwr th enew s tri bune . com / new's/i ocai /s tor\'/2 7277 2 .html 


>■ Various lawsuits were filed in Nevada by the Hillary Clinton and Barack Obama 
presidential campaigns — or their surrogates, each alleging voter suppression (such as 
pre-filled-out ballots, false information provided to voters, etc.) by the other side. 

http://!heliill.conVleading-the-ne\vs;'clinton-wins-nevada-ca.ucuses-steeDed-in- 
accu sati on 5-uii cen:aintv-2008 -0 1-1 9. html 

> A woman cited by opponents of the Indiana photo ID law (discussed below) as an 
example of how the law hurts older people wasjust discovered to be registered to vote 
in two states (Florida and Indiana). She used her Florida driver’s license to try to vote 
in Indiana in 2006. 

httor-ywww. kpcnews,CQm/ai'ticles./20()8,'0 1 ./Q9/news.'’todav/even.ina star/dQc47844 1 123 
13aS420740Si9 txt 


r Ward officials in Chicago were recently accused of manipulating absentee ballots. 

httpy.-'www.suntimes.com/news/nietro/TOOTTy.CST-NWS-vQtejO. article 

r* A federal judge recently sentenced a Kentucky man for buying votes in a primary 
election in 2006, http://wvvw,wave3.cotn.iGlobal/slon'.asp7S""-7591900&nav=0RZF 

Legislative Proposals : The legislative proposals that have been introduced in the 1 10* 
Congress to address election integrity can be grouped into two main subgroups: 1) ballot 
integrity and 2) voter verification. Examples of both are below. 

Ballot Integrity 


Rep. Rush Holt (D-NJ) introduced the Voter Confidence and Increased Accessibility Act 
(H R. 811), which would make a number of changes to federal election law, specifically 
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regarding the audit capacity of voting systems. The bill would require, by November 2008, 
that each voting system used in a federal election meet certain requirements, require that 
paper receipts be produced for each vote cast, set certain requirements for manual recounts, 
and prohibit modern technology from being used for any voting system in a federal election. 
The bill, as reported from committee, was scheduled for House floor consideration in 
September 2007, and information about the bill remains posted on the Rules Committee’s 
website to this day, but the bill was pulled after it was the subject of intense opposition from 
state and local election officials. 

Rep. Susan Davis (D-CA) introduced the Universal Rio^ht to Vote by Mai! Act (H R. 281), 
which would prohibit a state from imposing additional conditions or requirements on the 
eligibility of an individual to cast a vote in federal elections by mail, except to the extent that 
it imposes a deadline for requesting the ballot and returning it to the appropriate state or local 
election official. The bill has not been acted on by committee. 

Rep. Stephanie Tubbs Jones (D-OH) introduced the Count Eveiw Vote Act (H R. 1381), 
which would implement a variety of federal mandates on election systems, including making 
it easier to cast provisional ballots, making it harder to purge voter rolls, and making it easier 
for ex-felons to vote. The bill has not been acted on by committee. 

Rep. Steve King (R-IA) introduced the Know Your Vote Counts Act (H.R. 3500), which 
would require that election systems used in federal elections provide a paper receipt of each 
vote (which could not be removed from the polling place) and the opportunity for each voter 
to verify his or her vote (and the chance to make changes) before the vote becomes final. The 
bill has not been acted on by committee. 

Rep. Rush Holt (D-NJ) introduced the Provisional Ballot Fairness in Counting Act (H R. 
4145), which would prohibit any election recount until all provisional votes (votes cast when 
the voter is not registered or otherwise is not immediately qualified to vote, pending further 
investigation) have been counted. The chief state election official, in determining whether to 
count a provisional vote, would have to review, not only official registered voter lists, but also 
any information an individual voter submitted during the registration process. Provisional 
ballots in a federal election would have to be treated as a voter registration application, if the 
vote is rejected on the ground that the individual is not registered to vote in the election. The 
bill has not been acted on by committee. 

Rep. Rush Holt (D-NJ), in response to the bipartisan controversy that erupted over his bill, 
H.R. 811, which almost came to the House floor, introduced the Emergency Assistance for 
Secure Elections Act (H.R. 5036), which require the Election Assistance Commission (EAC) 
to reimburse states for the costs of converting to voting systems that produce paper ballots, 
reimburse any jurisdiction for the costs of conducting manual audits or hand recounts of the 
November 2008 federal election, and direct the National Institute of Standards and 
Technology (NIST) to study systems for verifying paper ballots. On April 1 5, 2008, the bill 
was brought to the House floor and failed by a vote of 239-1 78 (two-thirds required for 
passage under suspension of the rules). 
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Rep. Keith Ellison (D-MN) introduced the Make Provisional Ballots Count Act (H R. 5628), 
which would allow same-day voter re-registration at polling places on the date of election for 
individuals otherwise permitted to cast provisional ballots and require the counting of 
provisional ballots cast by individuals determined to be registered to vote in the state or the 
congressional district. The bill has not been acted on by committee. 

Rep. Zoe Lofgren (D-CA) introduced legislation fli.R. 5803 ) directing the Election 
Assistance Commission to establish a grant program for states and localities to implement a 
program to make backup paper ballots available in the case of the failure of a voting system or 
voting equipment in the November 2008 federal election or some other emergency situation. 
The bill has not been acted on by committee. 

Voter Verification 


Rep. John Doolittle (R-CA) introduced the Federal Election Inteuritv Act (H R. 481), which 
would prohibit an election official from providing a federal election ballot to an individual 
who desires to vote in person unless the individual presents to the official: a government- 
issued, current, and valid photo identification; or (beginning in 2010) a government-issued, 
current, and valid photo ID for which the individual was required to provide proof of U.S. 
citizenship as a condition for issuance of the ID. An individual who does not present such an 
ID would be permitted to cast a provisional ballot, but such individual would have to present 
the required ID within 48 hours after casting the provisional ballot to have that vote verified. 
The bill has not been acted on by committee. 

Rep. Tom Feeney (R-FL) introduced the Verifying the Outcome of Tomorrow's Elections Act 
(H R. 879), which would prohibit an election otficial from providing a ballot for a federal 
election to an individual who desires to vote in person or by mail, unless the individual 
presents to the official a current, valid, state-issued photo identification based on proof of U.S. 
citizenship. The bill has not been acted on by committee. 

Rep. Keith Ellison (D-MN) introduced the Voter Access Protection Act (H.R. 4026), which 
would prohibit election officials from requiring an individual to provide a photo identification 
as a condition for voting in a federal election. The bill has not been acted on by committee. 

Rep. Ginny Brown-Waite (R-FL) introduced the Noncitizen Voting .Prevention Act (H.R. 
5695), which would require applications for voter registration with respect to federal office to 
include a statement regarding the deportability of aliens making false claims of U.S. 
citizenship and require the posting at polling places of notices that it is a violation of federal 
law for an individual who is not a U.S. citizen to cast a ballot in an election for federal office. 
The bill has not been acted on by committee. 

Additionally, on January 9, 2008, the U.S. Supreme Court heard arguments in Crmvfoixi v. 
Marion County- Election Board and Indiana Democratic Party v. Rokita. The controversy 
surrounds Indiana's requirement that voters show photo identification wLen they cast their 
ballot. As Robert Bluey of the Heritage Foundation notes , proponents of the Indiana law^ 
argue that, at a time when Americans are asked to show photo ID for routine things like 
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buying alcohol or getting on an aiiplane, it does not seem unreasonable to require the same for 
voting in federal elections. Bluey also notes that there is also considerable public support for 
voter ID requirements; Rasmussen puts the number at 77 percent approval iiaLionallv . 

Opponents of photo ID laws, including the Democrat Part}^ and the American Civil Liberties 
Union (ACLLT), assert that requiring photo TD at polling places disenfranchises lowMncome 
citizens, minorities, and seniors, wLo are less likely to have photo IDs. However, a statistical 
analysis completed by The Heritage Foundation in September 2007, found that voter TD laws 
do not depress voter turnout. 

About 35 congressional Republicans filed a friend-of-the-coiiit brief stating that, when they 
helped enact the Help America Vote Act, they fully intended to give states the freedom to set 
their own rules regarding voter verification. Indiana took advantage in 2005 and approved its 
photo ID requirement that is being challenged now. 


On April 2S, 2008. the U S. Supreme Court upheld a lower-court ruling on the Crawford v. 
MarioTi County Election Board case (Indiana's photo ID requirement) that the burden the 
photo ID requirement places on voters is offset by the benefit to voters at large and to 
electoral integrity of reducing the risk of vote fraud. Thus, the Supreme Court upheld the 
constitutionality of Indiana’s photo ID law. 
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December 2, 2004 



The Honorable J. Kenneth Blackwell 
Ohio Secretary of State 
1 80 East Broad Street, 1 6th Floor 
Columbus, OH 43215 

Dear Secretary Blackwell: 

We write to request your assistance with our ongoing investigation of election 
irregularities in the 2004 Presidential election. As you may be aware, the Government 
Accountability Office has agreed to undertake a systematic and comprehensive review of 
election irregularities throughout the nation. As a separate matter, we have requested that the 
House Judiciary Committee Democratic staff underlie a thorough review of each and every 
specific allegation of election irregularities received by our offices. 

Collectively, we are concerned that these complaints constitute a troubled portrait of a 
one-two punch that may well have altered and suppressed votes, particularly minority and 
Democratic votes. First, it appears there were substantial irregularities in vote tallies. It is 
unclear whether these apparent errors were the result of machine malfunctions or fraud. 

Second, it appears that a series of actions of government and non-government officials 
may have worked to frustrate minority voters. Consistent and widespread reports indicate a lack 
of voting machines in urban, minority and Democratic areas, and a surplus of such machines in 
Republican, white and rural areas. As a result, minority voters were discouraged from voting by 
lines that were in excess of eight hours long. Many of these voters were also apparently victims 
of a campaign of deception, where flyers and calls would direct them to the wrong polling place. 
Once at Aat polling place, after waiting for hours in line, many of these voters were provided 
provisional ballots after learning they were at the wrong location. These ballots were not 
counted in many jurisdictions because of a directive issued by some election officials, such as 
yourself. 

We are sure you agree with us that regardless of the outcome of the election, it is 
imperative that we examine any and all factors that may have led to voting irregularities and any 
failure of votes to be properly counted. Toward th^ end, we ask you to respond to the following 
allegations: 
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I. Counting Irregularities 

A. Warren County Lockdown - On election night, Warren County locked down its 
administration building and barred reporters from observing the counting.' When that decision 
was questioned, County officials claimed they were responding to a terrorist threat that ranked a 
“10" on a scale of 1 to 10, and that this information was received from an FBI agent.^ Despite 
repeated requests. County officials have declined to name that agent, however, and the FBI has 
stated that they had no information about a terror threat in Warren County.^ Your office has 
stated that it does not know of any other county that took these drastic measures.*’ 

In addition to these contradictions, Warren County officials have given conflicting 
accounts of when the decision was made to lock down the building.* While the County 
Commissioner has stated that the decision to lockdown the building was made during an October 
28 closed-door meeting, emailed memos - dated October 25 and 26 - indicate that preparations 
for the lockdown were already underway.’* 

This lockdown must be viewed in the context of the aberrational results in Warren 
County. In the 2000 Presidential election, the Democratic Presidential candidate, Al Gore, 
stopped running television commercials and pulled resources out of Ohio weeks before the 
election. He won 28% of the vote in Warren County.’ In 2004, the Democratic Presidential 
candidate, John Kerry, fiercely contested Ohio and independent groups put considerable 
resources into getting out the Democratic vote. Moreover, unlike in 2000, independent candidate 


'Erica Solvig,, Warren County Still Counting, CINCINNATI ENQUIRER, Nov. 3, 2004. 
^Erica Solvig, Warren Co. Defends Lockdown Decision, Cincinnati Enquirer, Nov. 1 0, 

2004. 


fd. 

fd. 

*Erica Solvig,, No changes in final Warren Co. vote count, Emails released Monday show 
lockdown pre-planned, Cincinnati Enquirer, Nov. 1 6 , 2004. 

fd 

’Ohio Secretarv of State 2000 Prisidential Vote Results, 
www sos.siaie.oh.us/sos/resuiis/2000/gen/pfes.htm. Gofe received 19,142 votes out ofa total of 
69,078 cast (27.71%). 
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Ralph Nader was not on the Ohio ballot in 2004. Yet, the tallies reflect John Kerry receiving 
exactly the same percentage in Warren County as Gore received, 28%. ® 

We hope you agree that transparent election procedures are vital to public confidence in 
electoral results. Moreover, such aberrant procedures only create suspicion and doubt that the 
counting of votes was manipulated. As part of your decision to certify the election, we hope you 
have investigated these concerns and found them without merit. To assist us in reaching a 
similar conclusion, we ask the following; 

1 . Have you, in fact, conducted an investigation of the lockdown? What procedures have 
you or would you recommend be put into place to avoid a recurrence of this situation? 

2. Have you ascertained whether County officials were advised of terrorist activity by an 
FBI agent and, if so, the identity of that agent? 

3. If County officials were not advised of terrorist activity by an FBI agent, have you 
inquired as to why they misrepresented this fact? If the lockdown was not as a response 
to a terrorist threat, why did it take place? Did any manipulation of vote tallies occur? 

B. Perry County Elcerion Coenring Disciepancics - The House Judiciary Committee 
Democratic staff has received information indicating discrepancies in vote tabulations in Perry 
County. For example, the sign-in book for the Reading S precinct indicates that approximately 
360 voters cast ballots in that precinct.’ In the same precinct, the sign-in book indicates that 
there were 33 absentee votes cast.'® In sum, this would appear to mean that fewer than 400 total 
votes were cast in that precinct. Yet, the precinct’s official tallies indicate that 489 votes were 
cast." In addition, some voters’ names have two ballot stub numbers listed next to their entries 
creating the appearance that voters were allowed to cast more than one ballot.'^ 


*Ohio Secretary of State 2004 Presidential Vote Results, 
www.sos.state.oh.us/sos/rcsults/2004/gcn/pres.htm. Kerry received 25,399 votes out of 92,25 1 
cast (27.53%). 

’Sign-In Book, Reading S Precinct, Perry County Board of Elections, 1 1/02/04 General 
Election, copy on file with House Judiciary Committee Democratic Staff. 


"Copy of Signed Printout of Initial Perry County Voting Tallies, on file with House 
Judiciary Committee Democratic Staff 


^Supra note 9. 
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In another precinct, W Lexington G AB, 350 voters are registered according to the 
County’s initial tallies.'^ Yet, 434 voters cast ballots.'"* As the tallies indicate, this would be an 
impossible 124% voter turnout.'^ The breakdown on election night was initially reported to be 
174 votes for Bush, and 246 votes for Kerry.'^ We are advised that the Perry County Board of 
Elections has since issued a correction claiming that, due to a computer error, some votes were 
counted twice.'’ We are advised that the new tallies state that only 224 people voted, and the 
tally is 90 votes for Bush and 127 votes for Kerry.'® This would make it appear that virtually 
every ballot was counted twice, which seems improbable. 

In Monroe Township, Precinct AAV, we are advised that 266 voters signed in to vote on 
election day,'^ yet the Perry County Board of Elections is reporting that 393 votes were cast in 
that precinct,^® a difference of 133 votes. 

4. Why does it appear that there are more votes than voters in the Reading S precinct of 

Perry County? 

5. What is the explanation for the fluctuating r^ults in the W Lexington AB precinct? 

6. Why does it appear that there are more voles than voters in the Monroe Township 

precinct AAV? 

C. Perry County Registration Peculiarities 


^^Supra note 1 1. 
'^Id. 

'^Id 


'’Staff Interview with Election Volunteer, Dec. I, 2004. 


^^Id 

Supra note 1 1 . 
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In Perry County, there appears to be an extraordinarily high level voter registration, 91%; 
yet a substantial number of these voters have never voted and have no signature on file.^' Of the 
voters that are registered in Perry County an extraordinarily large number of voters are listed as 
having registered in 1977, a year in which there were no federal elections.^^ Of these an 
exceptional number are listed as having registered on the exact same day: in total, 3,100 voters 
apparently registered in Perry County on November 8, 1977.“ 

7. Please explain why there is such a high percentage of voters in this County who have 
never voted and do not have signatures on file. Also, please help us understand why such 
a high number of voters in this County are shown as having registered on the same day in 
1977. 

D. Unusual Results In Butler Coonty 

In Butler County, a Democratic Candidate for State Supreme Court, C. Ellen Connally 
received 59,532 votes. In contrast, the Keny-Edwards ticket received only 54,185 votes, 5,000 
less than the State Supreme Court candidate.^^ Additionally, the victorious Republican candidate 
for State Supreme Court received approximately 40,000 less voles than the Bush-Cheney ticket.^* 
Further, Connally received 10,000 or more votes in excess of Kerry’s total number of votes in 
five counties, and 5,000 more voles in excess of Kerry’s total in ten others.^’ 


“Spreadsheet of Ohio Secretary of State Voter Registration Database, on file with the 
House Judiciary Committee Democratic Staff. 

^■‘Election Results, Cincinnati Enquirer, Nov. 4, 2004. 

^^Unofficial Results, Ohio Secretary of State website, Nov.30, 2004. There are a number 
of peculiar results that appear to run counter to the established principle that downballot party 
candidates receive far less votes than the presidential candidate of the same party. These results 
also are counter to the statewide trend in Ohio, where Kerry received 48.5% of the vote to 46.6% 
for Connally. In Adams County, John Kerry barely received more votes than Connally, 41 89 to 
4010. In Auglaize County, Connolly received more votes than Kerry, 7312 to 5729. Similar 
results were tallied in Brown County, with Ketiry rectaving 70^ voles to Coniially 's 7407; in 
Clermont County, Connally received 29,464 to Kerry’s 25,3 1 8; in Darke County, Connally 
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It must also be noted that Republican judicial candidates were reportedly “awash in 
cash,” with more than $ 1 .4 million and were also supported by independent expenditures by the 
Ohio Chamber of Commerce.^* 

While you may have found an explanation for diese bizarre results, it appears to be wildly 
implausible that 5,000 voters waited in line to cast a vote for an underfunded Democratic 
Supreme Court candidate and then declined to cast a vote for the most well-funded Democratic 
Presidential campaign in history. We would appreciate an answer to the following: 

8. Have you examined how an underfunded Democratic State Supreme Court candidate 
could receive so many more votes in Butler County than the Keiry-Edwards ticket? If so, 
could you provide us with the results of your examination? Is there any precedent in 
Ohio for a downballot candidate receiving on a percentage or absolute basis so many 
more votes than the Presidential candidate of the same party in this or any other 
presidential election? Please let us know if any other County in Ohio registered such a 
disparity on a percentage or absolute basis. 

E. UHBsual Hcsults in Cuvahoga Countv 

Precincts in Cleveland have reported an incredibly high number of votes for third party 
candidates who have historically received only a handful of votes from these urban areas.^’ For 
example, precinct 4F in the 4'^ Ward cast 290 votes for Kerry, 21 for Bush, and 215 for 
Constitution Party candidate Michael Peroutka.^'^ In 2000, the same precinct cast less than 8 
votes for all third party candidates combined.^' 


received 8817 to Kerry’s 6683; in Highland County, Connally received 61 19 to Kerry’s 6012; in 
Mercer County, Connally received 6607 to Keny’s 4924; in Miami County, Connally received 
1 7,206 to Kerry’s 1 7,039; in Putnam County, Connally received 4,785 votes to Kerry’s 4,348. 

^®T.C. Brown, Republicans sweep in state high courts Cleveland Plain Dealer, Nov. 
3, 2004. 

^^Juan Gonzalez, Ohio Tally Fit for Ukraine^ New YORK DAILY NEWS, Nov. 30, 2004. 


^'Id. 
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This pattern is found in at least 10 precincts through throughout Cleveland in 2004, 
awarding hundreds of unlikely votes to the third party candidate.^^ Notably, these precincts share 
more than a strong Democratic history: the use of a punch card ballot. In light of these highly 
unlikely results, we would like to know the following: 

9. Have you investigated whether the punch card system used in Cuyahoga County led to 
voters accidentally voting for third party candidates instead of the Democratic candidate 
they intended? If so, what were the results? Has a third party candidate ever received 
such a high percentage of votes in these precincts. 

10. Have you found similar problems in other counties? Have you found similar 
problems with other voting methods? 

F. Spoiled Ballots 

According to post election canvassing, many ballots were cast without any valid selection 
for president. For example, two precincts in Montgomery County had an undervote rate of over 
25% each - accounting for nearly 6,000 voters who stood in line to vote, but purportedly 
declined to vote for president.^^ This is in stark contrast to the 2% of undervoting county-wide.^*' 
Disturbingly, predominantly Democratic precincts had 75% more undervotes than those that 
were predominantly Republican.” It is inconceivable to us that such a large number of people 
supposedly did not have a preference for president in such a controversial and highly contested 
election. 

Considering that an estimated 93,000 ballots were spoiled across Ohio,^^ we would like to 
know the following: 

1 1 . How many of those spoiled ballots were of the punch card or optical scan format and 
could therefore be examined in a recount? 


^^Ken McCall and Jim Bebbington, Two precincts had high undercounts, analysis shows, 
Dayton Daily News, Nov. 1 8, 2004. 

^^id. 

^^Scott Hiaasen, Like clinging chads, Kerry faithful hang on, THE PLAIN DEALER, 

Nov. 6, 2004. 
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1 2. Of those votes that have a paper trail, how many votes for president were 
undercounted, or showed no preference for president? How many were overcounted, or 
selected more than one candidate for president? How many other ballots had an 
indeterminate preference? 

13. Of the total 93,000 spoiled ballots, how many were from predominantly Democratic 
precincts? How many were from minority-majority precincts? 

14. Are you taking steps to ensure that there will be a paper trail for all votes before the 
2006 elections so that spoiled ballots can be individually re-examined? 

G. Franklin Cnnntv Ch‘crvote - On election day, a computerized voting machine in 
ward IB in the Gahanna precinct of Franklin County recorded a total of 4,258 votes for President 
Bush and 260 votes for Democratic challenger, John Kerry.” However, there are only 800 
registered voters in that Gahanna precinct, and only 638 people cast votes at the New Life 
Church polling site.^* It was since discovered that a computer glitch resulted in the recording of 
3,893 extra votes for President George W. Bush.'*'' 

Fortunately, this glitch was caught and the numbers were adjusted to show President 
Bush’s true vote count at 365 votes to Senator Kerry’s 260 votes.'*® However, many questions 
remain as to whether this kind of malfunction happened in other areas of Ohio. To help us 
clarify this issue, we request that you answer the following: 

1 5. How was it discovered that this computer glitch occurred? 

16. What procedures were employed to alert other counties upon the discovery of the 
malfunction? 

1 7. Can you be absolutely certain that this particular malfunction did not occur in other 
counties in Ohio during the 2004 Presidential election? How? 

1 8 . What is being done to ensure that this type of malfunction does not happen again in 
the future? 


^’Jim Woods, In one precinct. Bush ’s tally was supersized by a computer glitch, THE 
Columbus Dispatch, Nov. 5, 2004. 


^Glitch gave Bush extra votes in Ohio, The Associated Press, Nov. 5, 2004. 
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H. Miamt Couiit\ Vote Uiscrcpaiticy - In Miami County, with 100% of the precincts 
reporting on Wednesday, November 3, 2004, President Bush had received 20,807 votes, or 
65.80% of the vote, and Senator Kerry had received 10,724 votes, or 33.92% of the vote.'*' 
Miami reported 31,620 voters. Inexplicably, nearly 19,000 new ballots were added after all 
precincts reported, boosting President Bush's vote count to 33,039, or 65.77%, while Senator 
Kerry’s vote percentage stayed exactly the same to three one-hundredths of a percentage point at 
33.92%.“' 

Roger Kearney of Rhombus Technologies, Ltd., the reporting company responsible for 
vote results of Miami County, has stated that the problem was not with his reporting and that the 
additional 1 9,000 votes came before 100% of the precincts were in.“^ However, this does not 
explain how the vote count could change for President Bush, but not for Senator Kerry, after 
19,000 new votes were added to the roster. To help us better understand this anomaly, we 
request that you answer the following; 

1 9. What is your explanation as to the statistical anomaly that showed virtually identical 
ratios after the final 20-40% of the vote came in? In your judgment, how could the vote 
count in this County have changed for President Bush, but not for Senator Kerry, after 
19,000 new votes were added to the roster? 

20. Are you aware of any pending investigations into this matter? 

I. Mahoning County Machine Problems - In Mahoning County, numerous voters 
reported that when they attempted to vote for John Kerry, the vote showed up as a vote for 
George Bush. This was reported by numwous voters and continued despite numerous attempts 
to correct their vote.““ 

21. Please let us know if > cni have conducted any investigation or inquiry of machine 
voting problems in the state, including the above described problems in Mahoning 
County, and the results of this investigation or inquiry. 


“'Bob Fitrakis, None dare call it voter suppression and frauds THE FREE PRESS, Nov. 7, 

2004. 


“'Ohio Secretary of State. 3004 Pje^deptial Vote Results, 
www.sos.state.oh.us/sos/results/i t-02-04.hmi . 

“^Bob Fitrakis, And so the sorting and discarding of Kerry votes begins, The Free Press, 
Nov. 10, 2004. 

■’“Bob Fitrakis and Harvey Wasserman, New Ohio Voter Transcripts Feed Fioodtide of 
Doubt about Republican Election Manipulation^ The Free Press, Nov. 25, 2004. 
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IL Procedural Irregularities 

A. Machine Shortages 

Throughout predominately Democratic areas in Ohio on election day, there were reports 
of long lines caused by inadequate numbers of voting machines. Evidence introduced in public 
hearings indicates that 68 machines in Franklin County were never deployed for voters, despite 
long lines for voters at that county, with some voters waiting from two to seven hours to cast 
their vote.**® The Franklin County Board of Elections reported that 68 voting machines were 
never placed on election day, and Franklin County BOE Director Matt Damschroder admitted on 
November 19, 2004 that 77 machines malfunctioned on Election Day.'*’ It has come to our 
attention that a county purchasing official who was on the line with Ward Moving and Storage 
Company, documented only 2,74 1 voting machines delivered through the November 2 election 
day.'*® However, Franklin County’s records reveal that they had 2,866 “machines available” on 
election day/’ This would mean that amid the two to seven hour waits in the inner city of 
Columbus, at least 125 machines remained unused on Election Day. 

Franklin County’s machine allocation report clearly states the number of machines that 
were placed “By Close of Polls.”^ However, questions remain as to where these machines were 
placed and who had access to them throughout the day. Therefore, what matters is not how 
many voting machines were operating at the end of the day, but rather how many were there to 
service the people during the morning and noon rush hours. 


^^Bob Fitrakis, Document reveals Columbus. Ohio voters waited hours as election 
officials held back machines, THE FREE PRESS, Nov, 16, 2004. 

‘‘^Bob Fitrakis, Is there inner-city election suppression in Franklin County, Ohio? The 
Free Press, Nov. 2, 2004. 

^’Bob Fitrakis, How the Ohio Election Was Rigged for Bush, The Free PRESS, Nov. 22, 

2004. 


'^’Franklin Count>' Board of Elections 2004 Election Abstract, 
www.co.franklin.oh.us/boe/content/'cIectionAbstract.htm 


^Id. 
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An analysis revealed a pattern of providing fewer machines to the Democratic city of 
Columbus, and more machines to the primarily Republican suburbs.^' At seven out of eight 
polling places, observers counted only three voting machines per location.^^ According to the 
presiding judge at one polling site located at the Columbus Model Neighborhood facility at 1 393 
E. Broad St., there had been five machines during the 2004 primary Moreover, at Douglas 
Elementary School, there had been four machines during the spring primary.” In one Ohio 
voting precinct serving students from Kenyon College, some voters were required to wait more 
than eight hours to vote. There were reportedly only two voting machines at that precinct. The 
House Judiciary Committee staff has received first hand information confirming these reports. 

Additionally, it appears that in a number of locations, polling places were moved from 
large locations, such as gyms, where voters could comfortably wait inside to vote to smaller 
locations where voters were required to wait in the rain.*’ We would appreciate answers to the 
following: 

22. How much funding did Ohio receive from the federal government for voting 
machines? 

23. What criteria were used to distribute those new machines? 

24. Were counties given estimates or assurances as to how many new voting machines 
they would receive? How does this number compare to how many machines were 
actually received? 


^^Id. 

^Id 

^^Id 

^Id 

^^Don Lothian, CNN. com. “AU Eves on Ohio,” Nov, 3. 2004, 
www.cnn.com/2004/ALLPaLmCS/BL6G/ii/02/ELECTlON.BLOG/INDHX.HiTVl . 

^'’Emails on file with House Judiciary Committee staff. A sampling include information 
about four hour waits at Precincts 35B and C in Columbus; seven hours waits for one voting 
machine per thousand voters, where the adjacent precinct had one station for 1 84 voters (this 
pattern was replicated in predominately African-American areas and areas with colleges); lines of 
four to five hours were “Ae order of the day in African American neighborhoods.” 
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25. What procedures were in place to ensure that the voting machines were properly 
allocated throughout Franklin and other counties? What changes would you recommend 
be made to insure there is a more equitable allocation of machines in the future? 


B. Invalidafed Provisional BaRots 

As you know, just weeks before the 2004 Presidential election, you issued a directive to 
county election officials saying they are allowed to count provisional ballots only from voters 
who go to the correct precinct for their home address.^ At the same time, it has been reported 
that fraudulent flyers were being circulated on official-looking letterhead telling voters the wrong 
place to vote,^^ phone calls were placed incorrectly informing voters that their polling place had 
changed,^ “door-hangers” telling African-American voters to go to the wrong precinct,^’ and 
election workers sent voters to the wrong precinct.^ In other areas, precinct workers refused to 
give any voter a provisional ballot.^^ And in at least one precinct, election judges told voters that 
they may validly cast their ballot in any precinct, leading to any number of disqualified 
provisional ballots.^ 

In Hamilton County, officials have carried this problematic and controversial directive to 
a ludicrous extreme: they are refusing to count provisional ballots cast at the correct polling place 
if they were cast at the wrong table in that polling place.** It seems that some polling places 


**Mark Niquette, Ohio won 't count ballots cast at incorrect precincts, COLUMBUS 
DISPATCH, Sept. 25, 2004. 

*^Grant Segall, Voters Told to Ignore Hoax, The Plain Dealer, Oct. 29, 2004. 

*°David Finkel, Now They're Registered, Now They're Not, WASHINGTON POST, Oct. 3 1 , 

2004. 


*’Email from Cincinnati-area election volunteer, on file with the House Judiciary 
Committee Democratic Staff. 

*^Connie Mabin, Buzzing Bees, Long Lines Among Hurdles at Ohio Polls, THE 
Associated Press, Nov. 2, 2004. 

*^Email from Cleveland-area election volunteer, on file with the House Judiciary 
Committee Democratic Staff. 

*^Jon Craig, Election day Aftermath, The COLUMBUS Dispatch, Nov. 25, 2004. 
^*Tony CooVfinal ballots offer no changes, CINCINNATI POST, Nov. 27, 2004. 
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contained multiple precincts which were located at different tables.®* Now, 400 such voters in 
Hamilton county alone will be disenfranchised as a result of your directive. 

26. Have you directed Hamilton County and all other counties not to disqualify 
provisional ballots cast at the correct polling place simply because they were cast at the 
wrong precinct table? 

27. While many election workers received your directive that voters may cast ballots only 
in their own precincts, some did not. How did you inform your workers, and the public, 
that their vote would not be counted if cast in the wrong precinct? How many votes were 
lost due to election workers telling voters they may vote at any precinct, in direct 
violation of your ruling? 

28. Your directive was exploited by those who intentionally misled voters about their 
correct polling place, and multipli^ the number of provisional ballots found invalid. 
What steps have you or other officials in Ohio taken to investigate these criminal acts? 
Has anyone been referred for prosecution? If so, what is the status of their cases? 

29. How many provisional ballots were filed in the presidential election in Ohio? How 
many were ultimately found to be valid and counted? What were the various reasons that 
these ballots were not counted, and how many ballots fall into each of these categories? 
Please break down the foregoing by County if possible. 

C. Directive to Rejgct Voter Registration Fotnis Not rrinted on White. Unedated 
Paper of NotXess Tliaii 80 lb Text Weight 

On September 7, you issued a directive to county boards of elections commanding such 
boards to reject voter registration forms not “printed on white, uncoated paper of not less than 80 
lb. text weight.”®’ Instead, the county boards were to follow a confusing procedure where the 
voter registration form would be treated as an ai^lication for a form and a new blank form would 
be sent to the voter.®* While you reversed this directive, you did not do so until September 28.®’ 
In the interim, a number of counties followed this directive and rejected otherwise valid voter 


^^Id. 

®’Ohio Secretary of Stale Press “Blackwell Issues \^oler Registration Directive,” 

Sept. 9, 2004, http://www.sos.state.oh.us/sos/news/relcase/09-09-04.htm . 

^“Catherine Candisky, Blackwell ends papa" chase. Some could be unable to vote because 
of flap over registration forms, COLUMBUS DlSPTACH, Sept. 29, 2004. 
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registration forms.’® There appears to be some further confusion about the revision of this order 
which resulted in some counties being advised of the change by the news media.” 

30. How did you notify county boards of elections of your initial September 7 directive? 

31. How did you notify county boards of elections of your September 28 decision to 
revise that directive? 

32. Have you conducted an investigation to determine how many registration forms were 
rejected as a result of your September 7 directive? If so, how many? 

33. Have you conducted an investigation to determine how many voters who had their 
otherwise valid forms rejected as a result of your September 7 directive subsequently 
failed to re-register? If so, how many? 

34. Have you conducted an investigation to determine how many of those voters showed 
up who had their otherwise valid fonns rejected to vote on election day and were turned 
away? If so, how many? 

We await your prompt reply. To the extent any questions relate to information not 
available to you, please pass on such questions to the appropriate election board or other official. 
Please respond to 2142 Rayburn House Office Building, Washington, DC 20515 by December 
1 0. If you need more time to investigate and respond to some of these inquiries, we would 
welcome a partial response by that date and a complete response within a reasonable period of 
time thereafter. If you have any questions about this inquiry, please contact Perry Apelbaum or 
Ted Kalo of the House Judiciary Committee Democratic Staff at (202) 225-6504. 

Sincerely, 
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ONE HUNDRED EIGHTH CONGRtSS 

donigrEBB of the lanited States 

iflDUBC oflvtpreBnitatincs 

COMMITTEE ON THE JUDICIARY 
2138 Ravhuon House Offict Buh.wng 
Washington, DC 20515-6216 


(202)225-3951 



December 3, 2004 


The Honorable J. Kenneth Blackwell 
Ohio Secretary of State 
1 80 East Broad Street, 16"“ Floor 
Columbus, OH 43215 

Dear Secretary Blackwell: 

The purpose of this letter is two-fold. First, I am inviting you to participate in a very 
important forum, hosted by several House Members, on Wednesday, December 8 at 10:00 a.m, 
in Room 2237 of the Rayburn House Office Building. The forum, “Preserving Election Integrity: 
What Went Wrong in Ohio,” will explore many of the issues identified in the letter I sent 
yesterday with other Democratic members of the Judiciary Committee. Featured panelists 
include Reverend Jesse Jackson, founder of Rainbow/Push Coalition, Ralph Neas, President of 
People for the American Way and John Bonifaz, General Counsel of the National Voting 
Institute. I hope that you, too, will join us in examining the outstanding issues from your State 
that continue to raise concerns about the fairness and effectiveness of our electoral system. 

In addition, as follow-up to the letter I sent yesterday, I would like to bring two additional 
concerns to your attention. 

First, in Section IlfC) of our letter, we raised the problem of a directive you issued on 
September 7 commanding county elections boards to reject voter registration forms “not printed 
on white, uncoated paper of not less than 80 lb. text weight.” We noted that you reversed the 
directive on September 28, but in the interim a number of counties followed the directive and 
rejected otherwise valid voter registration forms. It has now come to our attention that in at least 
one county, Delaware County, the directive is still posted on the Internet. Attached is a screen 
capture of this directive for your review. This raises the question of whether Delaware County 
rejected voter registration forms after your rescinded the directive. 

Second, I would like to follow up regarding the investigation your office possibly 
conducted of the Auglaize County Board of Elections. Specifically, on October 21, it was 
reported tlial Joe McGinnis, an employee at Election Systems and Software, the company that 
provides the voting system in Auglaize County, violated protocol by accessing the main 
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computer that was used to create the ballot and compile election results. Your office placed the 
Auglaize County Board of Elections on administrative oversight, but, to date, there has been no 
word as to the results of any such investigation. 

35. Did you or your office, in fact, conduct an investigation into this matter? If so, 
did you find impropriety in the conduct of Joe McGinnis? 

36. Did you find any other impropriety, either by McGinnis or any other employee of 
Election Systems and Software, that could have affected vote counts in the 
county? Did you find any impropriety by any employee of the Auglaize County 
Board of Elections? 

Again, thank you for your prompt attention to this matter. If you have any questions 
about this inquiry, please contact Perry Apelbaum or Ted Kalo of the House Judiciary Committee 
Democratic Staff at (202) 225-6504. 
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U. S. DeparUnent of JosUce 
Civil Rights Division 


Axiaaw ( ? o«r ri 


ac imo 


April 15, 2005 


VTA FACStMILE A.ND REGl'LAR >L\IL 

Honorabk Janice K Brewer 
Secreiao' of State 
State of Anzooa 

1700 West Washington Street, 7* Floor 
Phoenix, Arizona 85007-2888 

Dear Secretary Brewer; 

I am writing in response to your lener of April 5 to Steven G. Bradbury, Principal Deputy 
Assistant Attorney General m the Office of Legal (^unseL requesting a formal opinion from the 
Department of Justice on certain issues relating to the Help America Vote Act of 2002 (“HAVA’O, 
42 use 15301-15545 Because the OlSce of Legal Counsel is not authorized to provide legal 
advice to petsons outside the Executive Branch of the frcdtral gevenment, Mr Bradbury has 
forwarded the request to the Civil Rights Orrisicn 

Ahbougfa the Depanment of Justice states its formal positions with respect to the statutes it 
enforces only through case-by-case Imgabon, we do on occasioa offer our general views on the 
manner m which we intend to enforce a particular statute or set of laws As you know, HAVA 
vests the Attoniey Cenetal whh the responsibilny of enforcing Title III of HAVA, which imposes 
uniform and nonducriminatory election technology and administration requirements on the 55 
Stales and Territories. The Attorney General, in turn, has delegated those enforcement functions to 
the Civil Rights Division. In light of this authority, we will attempt to answer the question posed 
in your letter to the extent we can, although it must be emphasized that the opinions expressed here 
arc not binding 


Your letter focuses on the requirements of HA%’A £ectk« 302(a), 42 U S C 15482(a), as 
that secnoo relates to provisional ballots Specifically, you question whether, under this seetkm, it 
is pennssible fbr a state to mandate that potenml voters show identification at the polls ptior to 
receiving a provisional ballot 

Section 302(a) of HAVA requires ihai a provisional ballot be given to individuals (i) 
whose eligibility is challenged by election officials, or (n) whose name does not appear on the 
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odksJ Ks! of eligible voters for the polling place, d lire "cdividual decUocs that such mdrisdual 
IS a regsiered roter m thejunsiliccioo m which the mdnidual desires to vote and thai the 
individual is eligible to vote in an election ibr Federal ofiKc” Section 302(a) then provide* a 
senes of steps that should be taken by poll ofBcials to Uansirat the ballot and voter inlbrniatioo to 
election o£5cials for "prompt verification ■" Whether the individual is ehjpble to vote, and 
whether the provieioDal ballot will be counted, are matters to be determined by state and local 
election officials “in accordance with State law " See HAVA Section 302(a)(4) 

Two other sections of HAVA are abo relevant to your question Section 304, 42 U.S.C 
I S484, specifically states that “[t]he requirements established by this title arc minimum 
requiicmects and nothing in this title shall be construed to prevent a State from establishing 
election technology and admaiistration requirements that are more strict** Further. Sectioo 30S, 42 
U S C 15485, provides that “(tpie specific choices on the methods of complyiDg with the 
requirements of this title shall be left to the disertrioo of the State ** 

Taken together, all of these provisions make :i dear dia: the detetmioarian of an 
individual's eligibility to vote is left to the states and while Title m estabiisbes minimum 
standards, states may impose stricter requirements as long as those requirements are uoifotm and 
ooadtscnmmaiory If a state such as Anzona wishes to impose identification requirements that are 
stricter than HAVA, it may do so without violating the statute This flexibility includes the right to 
impose stricter requirements for voter eligibility (including eligibility to receive a provisional 
ballot). 


The m^or purpose of Section 302(a) is to allow mdividuais to vote who have taken all 
necessary steps to register to vote but whose registraiioos were not completed by election olEculs 
(os whose names were not added to the voter registration listi due to some admoustratne error If 
a State requires a provisional voter, who has atfiimed that be is registered and eligible to vole, to 
provkle additsooal mformation (eg . restdence adless (wtii date, location where he anenyted (o 
register to vole, etc.) that may be needed Sir the ;isadacuc(i to ven^ that the individual actoally 
d^regisier and is tnily eligible to vote, nechmg m HAVA would stand in the State's way biMlier 
words, a State may refuse to is^ a provisional ballol to an individual who refuses to provide 
Such information 

Wfliilc HAV.\ was passed by Congress to reguiaie federal elections, Sections 304 and 305 
illustrate that Congress was well aware that the Constitution - in particular, Art I, § 4, cl 1 - 
explicitly commits the regulation of voting to the states Indeed, a Stale may "prov^e a complete 
code for congressional elections, not only as to times and places, but in relation to notices, 
registration supervision of voting, protectioa of voters, pievemion of fraud and corrupt pcactKcs. 
countmg of voles, duties of inspectors and canvassers, sad making and publicatian of clcctuo 
toms ~ Xndtbush v. Hanke, 405 U S 15. 23 (19T2I. see also TashjUm v. Republican Forty of 
Corui., 479 U S 208. 217 (1986) (States evacse "broad power to prescribe the *Ttme. Paces 
and Manoer of holding Blecticns ^ Semcors and Itqresccuiives,' which power is matched by 
state control over the election process fcr states offices j . in light of this broad grant of power, 
"state legislatures ma> without n'ansgressmg the Consonition mpose extensive restrictioas on 
votmg ” Gr^n v Roupas, 385 F 3<! 1 128. 1 1.30 (7th Cir 2004) 
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In conclusion, it is our considered judgment that neither HAVA nor any other provision of 
federal law preempts states from imposing ideniincation requirements at the polls, including 
identification requirements for the receipt of provisional ballots. In fact, insuring the security and 
integrit>' of elections is a logical and entirely legitimate objective of state regulation of the election 
process, which an identification requirement naturally facilitates 

We hope that this is responsive to your questions If you have any additional concerns, 
please do not hesitate to contact us. 



Principal Deputy Assistant Attorney General 
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U. S. Department of Justice 

Civil Rights Division 


Office of the Assistant Attorney General 


Washington, D.C. 20035 


September 1, 2005 


Honorable Janice K. Brewer 
Secretary of State 
State of Arizona 

1700 West Washington Street, 7th Floor 
Phoenix, AZ 85007-2888 

Dear Secretary Brewer: 

I am writing in further response to your April 5, 2005 correspondence to Steven G. 
Bradbury, Principal Deputy Assistant Attorney General in the Office of Legal Counsel, 
requesting a formal opinion from the Department of Justice on certain issues relating to the Help 
America Vote Act of 2002 (“HAVA”), 42 U.S.C. 15301-15545. As you know, because the 
Office of Legal Counsel is not authorized to provide legal advice to persons outside the 
Executive Branch of the federal government, your request was assigned to the Civil Rights 
Division. Although we initially replied to you in a letter dated April 15, 2005, we feel it 
necessary to clarify our earlier interpretation in order to ensure an accurate representation of the 
Justice Department’s views. 

At the outset, let me reiterate that, while the Department of Justice does on occasion offer 
its general views on the manner in which it intends to enforce a particular statute or set of laws, 
the Department states its formal positions with respect to the statutes it enforces only through 
case-by-case litigation. HAVA vests the Attorney General with the responsibility of enforcing 
Title in of HAVA, which imposes uniform and nondiscriminatory election technology and 
administration requirements on the 55 States and Territories. The Attorney General, in turn, has 
delegated those enforcement functions to the Civil Rights Division. In light of this authority, we 
will attempt to answer the question posed in your letter to the extent we can, but we emphasize 
that the opinions expressed here are not binding. 

Your letter focused on the requirements of HAVA related to provisional ballots in 
elections for Federal office. Specifically, you inquired whether it is permissible under HAVA for 
a state to mandate that potential voters show identification at the polls prior to receiving a 
provisional ballot. The short answer is that HAVA requires States to allow voters who meet 
certain specified conditions the opportunity to cast a provisional ballot. States, however, are free 
to prescribe their own rules for deciding whether to count those provisional ballots. Thus, if an 
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individual who casts a provisional ballot does not comply with a State’s identification 
requirement, the State is under no obligation to count the ballot. See Sandusky County 
Democratic Party v. Blackwell, 3S7 F.3d 565, 576-78 (6th Cir. 2004); Florida Democratic Party 
V. Hood, 342 F. Supp. 2d 1073, 1079-81 (N.D. Fla. 2004); Hawkins v. Blunt, No. 04-4177, slip 
op. at 17 (W.D. Mo. Oct. 12, 2004). 

HAVA Section 302(a), 42 U.S.C. 15482(a), sets forth the eligibility requirements and 
mechanics for administering provisional ballots. In relevant part, this statute provides: 

Provisional Voting Requirbments — If an individual declares that such 
individual is a registered voter in the jurisdiction in which the individual desires to 
vote and that the individual is eligible to vote in an election for Federal office, but 
the name of the individual does not appear on the official list of eligible voters for 
the polling place or an election official asserts that the individual is not eligible to 
vote, such individual shall be permitted to cast a provisional ballot as follows: 

(1) An election official at the polling place shall notify the individual that 
the individual may cast a provisional ballot in that election. 

(2) The individual shall be permitted to cast a provisional ballot at that 
polling place upon the execution of a written affirmation by the individual 
before an election official at the polling place stating that the individual is-- 

(A) a registered voter in the jurisdiction in which the individual 
desires to vote; and 

(B) eligible to vote in that election. 

(3) An election official at the polling place shall transmit the ballot cast by 
the individual or the voter information contained in the written affirmation 
executed by the individual under paragraph (2) to an appropriate State or 
local election official for prompt verification under paragraph (4). 

(4) If the appropriate State or local election official to whom the ballot or 
voter infomiation is transmitted under paragraph (3) determines that the 
individual is eligible under State law to vote, the individual's provisional 
ballot shall be counted as a vote in that election in accordance with State 
law. 


* * * 

Taken together, we construe these provisions of HAVA to require that individuals be 
permitted to cast a provisional ballot if they present themselves to vote at a polling place in an 
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election for Federal office and either: (i) do not appear on the official list of eligible voters for 
that polling place but claim to be registered, or (ii) have their eligibility challenged by an election 
official, so long as they execute a written affirmation to the effect that they are registered and 
eligible to vote in the jurisdiction in which they seek to cast their ballot. ‘ 

All that having been said, whether an individual is allowed to cast a provisional ballot 
and whether that provisional ballot must be counted are two distinct questions. There is Sl federal 
law requirement in HAVA that, in elections for Federal office, an individual who meets the 
conditions set forth in Sections 302(a) or 303(b) must be offered, and allowed to cast, a 
provisional ballot. However, HAVA further provides that the question of whether the person 
casting a provisional ballot is actually ehgible to vote, and whether the cast provisional ballot 
should be counted, are to be determined by the appropriate state or local election official 
pursuant to state law. Thus, if a State adopts a law providing that no voter, including a 
provisional voter, is eligible to have his/her ballot counted unless proper identification is 
presented to election officials on or after election day, the State is entirely firee to do so.^ 

In addition to tracking the statutory text, the interpretation articulated herein fulfills the 
purposes behind HAVA’s provisional ballot requirements, i.e., ensuring that individuals are not 
deprived of the opportunity to vote because of some administrative error or delay or overzealous 
poll official, while at the same time respecting the traditional authority of the States to regulate 
the administration of elections. Cf. Tashjian v. Republican Party of Conn., 479 U.S. 208, 217 
(1986) (States exercise “broad power to prescribe the ‘Times, Places and Manner of holding 
Elections for Senators and Representatives,’ . . . which power is matched by state control over 
the election process for state offices.’’); Roudebush v. Hartke, 405 U.S. 15, 24 (1972) (States may 
“provide a complete code for congressional elections, not only as to times and places, but in 
relation to notices, registration, supervision of voting, protection of voters, prevention of fraud 
and corrupt practices, counting of votes, duties of inspectors and canvassers, and making and 
publication of election returns.”). 

We apologize for any confusion generated by our earlier response. We hope that this 
letter clarifies our answer and is responsive to your questions. If you have any additional 
concerns, please do not hesitate to contact us. 


' Incidentally, also included in this category of persons entitled to a provisional ballot are 
individuals who present themselves to vote at a polling place in an election for Federal office 
who are covered by, and have not met, the HAVA identification requirements on or before 
election day. See HAVA Section 303(b), 42 U.S.C. 15483(b) (requiring presentation of 
identification at the polls by certain individuals who registered to vote for the first time by mail). 

^ On this point, we note that the Department of Justice recently pre-cleared Arizona’s 
election law amendments adopted by the State as part of Proposition 200, which mandate that 
individuals seeking to vote must present certain specified forms of identification at tlie time they 
cast then ballot. SeeAxiz. Rev. Stat. 16-579(A). 
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Sincerely, 



Bradley J. Schlozman 
Acting Assistant Attorney General 
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U. S. Department of Justice 

Civil Rights Division 


Ojfice of the As\istanl Auorney General 


Washington. D.C. 20530 


October 29, 2004 


The Honorable Susan .1. Dlott 

Judge of the United States District Court 

for the Southern District of Ohio 

Potter Stewart U.S. Courthouse 

Room 829 

100 East Fifth Street 

Cincinnati, OH 45202 

RE: Spencer v. Blackwell, Case No. 04CV738 
Dear Judge Dlott: 

The United States writes to direct the court's attention to the Help America Vote Act of 
2002 (HAVA), 42 U.S.C. 15301 et seq. Under this relatively new statute, state and local election 
officials must permit any individual whose name does not appear on the official registration list 
for the polling place or whose eligibility to vote is called into question to cast a provisional ballot 
if such individual declares that he “is a registered voter in the jurisdiction in which [he] desires to 
vote and that [he] is eligible to vote in an election for Federal office,” 42 U.S.C. 15482(a), 

Thus, we emphasize that if voters are in fact challenged on November 2 under a statute like that 
in force in Ohio, as a mailer of federal law those challenged voters must be given the opportunity 
to cast a provisional ballot even if they are unable to answer the specific questions posed by 
election judges. 

We bring this provision to the court’s attention because HAVA’s provisional ballot 
requirement is relevant to the balance between ballot access and ballot integrity. Challenge 
statutes such as those at issue in Ohio are part of this balance. They are intended to allow 
citizens and election officials, w'ho have information pertinent to the crucial determination of 
whether an individual possesses all of the necessary qualifiers to being able to vote, to place that 
information before the officials charged with making such detenninations. Restricting the ability 
of citizens to make challenges when they have such information would undermine the ability of 
election officials to enforce their own state laws that govern the eligibility for voting and lessen 
their ability to examine potential voters under applicable federal standards for federal elections. 
See, c.g., 1 8 U.S.C. 61 1 (making it a federal crime for a non-citizen to vote in an election where 
a candidate for federal office is on the ballot). 
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In this regard, vve obsert’e that nothing in the Voting Rights Act facially condems 
challenge statutes. Section 2 of the Act provides, in relevant part, that “[n]o voting qualification 
or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any 
State or political subdivision in a manner which results in a denial or abridgement of the right of 
any citizen of the United States to vote on account of race or color.” 42 U.S.C. 1973(a). Thus, a 
challenge statute permitting objections based on United States citizenship, residency, precinct 
residency, and legal voting age like those at issue here are not subject to facial challenge (as 
opposed to as applied challenge) under the Act because these qualifications are not tied to race. 
See Mallory v. Eyrich, 839 F.2d 275, 278 (6th Cir. 1988) (noting that Section 2 was intended “to 
banish the blight of racial discrimination in voting”). 


Respectfully submitted. 



R. Alexander Acosta 
Assistant Attorney General 


cc Jim Petro 

Alphonse Gerhardstein 
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June 11, 2007 


The Honorable Diane Feinstcin 
The Honorable Bob Bennett 
Senate Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
Washington, DC 20510 


Dear Chairperson Feinstein and Ranking Member Bennett: 


As former career professionals in the Voting Section of the Department of Justice's Civil 
Rights Division, we urge you to reject the nomination of Hans A.von Spakovsky to the Federal 
Election Commission (FEC). Prior to his current role as a recess appointee to the FEC, Mr. von 
Spakovsky oversaw the Voting Section as Voting Counsel to the Assistant Attorney General of 
the Civil Rights Division from early in 2003 until December, 2005. While he was at the Civil 
Rights Division, Mr. yon Spakovsky played a major role in the implementation of practices 
which injected partisan political factors into decision-making on enforcement matters and into 
the hiring process, and included repeated efforts to intimidate career staff. Moreover, he was the 
point person for undermining the Civil Rights Division's mandate to protect voting rights. 
Foremost amongst his actions was his central decision-making role on a matter where he clearly 
should have recused himself. Wc urge you to use this confirmation process as an opportunity to 
thoroughly examine Mr. von Spakovsky's tenure at the Department of Justice and how his 
commitment to party over country will affect his decision making at the EEC. 

Each of us came to the Voting Section to participate in the crucial role the Department of 
Justice plays in protecting all Americans without fear or favor. We saw this as an honor. Our 
commitment to public service was grounded in the belief that every American should have an 
equal opportunity to participate in our political process. We sought to work for the Civil Rights 
Division because of our patriotism, because of the honor of service and because of our 
commitment to the historic and heroic work of our predecessors in the Division. We are deeply 
disturbed that the tradition of fair and vigorous enforcement of this nation's civil rights law's and 
the reputation for expertise and professionalism at the Division and the Department has been 
tami.shed by partisanship. Over the past five years, the priorities of the Voting Section have 
shifted from its historic mission to enforce the nation's civil rights law'S without regard to polities, 
to pursuing an agenda which placed the highest priority on the partisan political goals of the 
political appointees who .supervised the Section. We write to urge you not to reward one of the 
architects of that unprecedented and destructive change with another critical position enforcing 
our country's election laws. 
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During his three years in the front office of the Civil Rights Division, Mr. von Spakovsky 
assumed primary responsibility for the day to day operation of the Voting Section. His superiors 
gave him the authority to usurp many of the responsibilities of the career section chief and 
institute unprecedented policies that have led to a decimation of the Section and its historic and 
intellectual resources. 

Personnel management decisions in place at the Justice Depaitment were abandoned 
during Mr. von Spakovsky's tenure. Rules designed to shield the civil service from the political 
winds of changing administrations were cast aside in favor of a policy designed to permit 
partisanship to be inserted into career hiring decisions. In the past, career managers took primary 
responsibility for the hiring decisions of the civil service. During Mr. von Spakovsky's tenure that 
changed. Career managers were shut out of the process and criteria for hiring career staff shifted 
from rewarding legal capacity, experience and especially commitment to civil rights 
enforcement, to prioritizing a candidate's demonstrated fidelity to the partisan interests of the 
front office. Mr. von Spakovsky vigorously carried out this policy in hiring interviews he 
conducted. 

Mr. von Spakovsky also corrupted the established personnel practices that led to a 
productive working environment within the Section. He demanded that the Chief of the Section 
alter performance evalirations for career professionals because of disagreements with the legal or 
factual conclusions of career attorneys and differences with the recommendations they made, not 
the skill and professionalism with which these attorneys did their jobs. Such changes in 
performance evaluations by political appointees had never occurred in the past. There is good 
reason for giving deference to the section chiefs judgment in performance given that political 
appointees lack the day to day work experience that a section chief possesses in his work with ail 
members of the section. Not surprisingly, actions such as these undermined Section morale. 

The matter which best demonstrates Mr. von Spakovsky's inappropriate beharior was his 
supervision of the review of a Georgia voter ID law in the summer of 2005. It demonstrates the 
unprecedented intrusion of partisan political factors into decision-making, the cavalier treatment 
of established Section 5 precedent of the Voting Section, and the unwarranted and vindictive 
retaliation against Voting Section personnel who disagreed with him on this matter. 

Prior to his coming to the Civil Rights Division in 2001, Mr. von Spakovsky had 
vigorously advocated the need to combat the specter of voter fraud through restrictive voter 
identification laws. In testimony before legislative bodies and in his writings, Mr. von Spakovsky 
premised his conclusions upon the notion - not well-supported at the time and now discredited - 
that there was a widespread problem with ineligible voters streaming into the polling place to 
influence election outcomes. In this same period, starting in 1994, the Voting Section had on 
several occasions reviewed other voter ID laws pursuant to its responsibility under § 5 of the 
Voting Rights Act, to determine if they had a negative impact on the ability of minority voters to 
participate in elections. Precedent from these prior reviews was clear: changes requiring voters to 
provide government-issued photo identification without permitting voters to attest to their 
identity if they did not have the required ID have a gi'eater negative impact on minority voters 
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than white voters because minority voters are less likely to have the government issued photo 
identification required by tliese laws. 

Despite his firm position on voter ID laws and his partisan ties to his home state of 
Georgia, Mr. von Spakovsky refused to recuse himself from considering a Georgia law that 
would be the most restrictive voter identification law in the country. To the contrary, he was 
assigned the task of managing the process by the front office. Most disturbing was that just 
before the Department began consideration of the Georgia law, Mr. von Spakovsky published an 
article in a Texas law journal advocating for restrictive identification laws. Possibly 
understanding the impropriety of a government official taking a firm stand on an issue where he 
was likely to play a key role in the administrative decision concerning that issue, as the 
Department does under § 5, Mr. von Spakovsky published the article under a pseudonym, calling 
himself "Publius." Such a situation - where the position he espoused in an article that had just 
been published is directly related to the review of the Georgia voter ID law — requires recusal 
from Section 5 review of this law, either by Mr. von Spakovsky or by his superiors. No such 
action was taken. 

After careful review of the Georgia voter ID law', career staff responsible for the review 
came to a near unanimous decision, consistent w'ith the precedent established by the Department 
in previous reviews; that the Georgia provision would negatively affect minority voting strength. 
Four of the five career professionals on the review team agreed. The one who did not had almost 
no experience in enforcing § 5 and had been hired only weeks before the review began through 
the political hiring process described above. The recommendation to object to the law, detailed in 
a memo exceeding 50 pages w'as submitted on August 25, 2005. The next day, Georgia submitted 
corrected data on the number of individuals who had state-issued photo identification. The career 
review team was prevented by Mr. von Spakovsky from analyzing this data and incorporating the 
corrected dafa into their analysis. Instead, there was an unnecessary rush to judgment and the law 
was summarily precleared on August 26, the same day the corrected data had been submitted. 
Subsequent analysis of this data by a Georgia political scientist revealed that hundreds of 
thousands voters did not have the required voter ID, a disproportionate number of whom were 
poor, elderly and, most importantly for the Voting Rights Act review, minorities. In short, this 
data provided further evidentiary support for the objection recommended by professional staff. 
Subsequently, a federal court in Georgia found that this law violated the poll tax provision of the 
Constitution. 

The personnel fallout after this review is at least as disturbing as the decision-making 
process. The Deputy Chief for the Section 5 unit who led the review, a 28 year Civil Rights 
DiWsion attorney with nearly 20 years in the Voting Section, was involuntmily transferred to 
another job without explanation. ITie three other professionals who recommended an objection 
left the Voting Section after enduring criticism and retaliation, while the new attorney who was 
the only one not to recommend an objection received a cash award. The Section 5 unit suffered 
serious morale problems and it has lost at least four analysts with more than 25 years of 
experience, all of whom are African-Americans. In addition, more than half of the Section's 
attorneys have left the Section since 2005. 
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Of equal concern, is an action taken against one of the career professionals on the Georgia 
review team, a career professional who had participated in the recommendation to object to the 
Georgia voter ID law. After the decision to preclear in August, 2005, this career employee filed a 
complaint with the Office of Professional Responsibility (OPR) directed at the inappropriate 
actions taken during this review, a complaint that remains pending, more than 18 months since it 
was filed. About three months later, Mr, von Spakovsky, along with Deputy Assistant Attorney 
General Bradley Schlozman, filed an OPR complaint against this employee. The complaint was 
based solely on emails that they had obtained from this person's records without his 
authorization. Such an intrusion of privacy is unprecedented in our experience and caused an 
increased level of distrust in the Voting Section. OPR recognized the frivolous nature of this 
complaint and dismissed it within three months. 

Other decisions reflect similar inappropriate behavior. A unanimous recommendation to 
object to the unprecedented raid-decade redistricting plan that Texas submitted in 2003 by career 
staff was rejected by a team of political appointees that included Mr. von Spakovsky. 
Subsequently, the plan was found by the Supreme Court to violate the voting rights of Latino 
voters. Mr. von Spakovsky also mshed through a preclearance of the harsh and discriminatory 
Arizona voter ID and proof of citizenship law over the recommendation by career staff to seek 
more information to determine its impact on minority voters. 

Mr. von Spakovsky's involvement concerning enforcement of the Help America Vote Act 
("HAVA") raises several other concerns. He violated decades-long traditions and policies of the 
Voting Section against issuing advisory opinions by sending a series of letters to state officials 
which had the effect of forcing states to implement HAVA in an exceedingly restrictive way. For 
example, in one letter, he advocated for a policy keeping eligible citizens off the voter rolls for 
typos and other mistakes by election officials. When Washington State followed this advice, the 
rule was stmek down by a federal court. He also usurped the role explicitly set forth in Section 
214(a)(13) of HAVA that the Voting Section chief serve on the EAC Advisory Board, and 
exclusively handled, with no consultation of the section chief, all communications for the 
Division with the EAC. According to c-mails that have been made publie, Mr. von Spakovsky 
tried to pressure the Chairman of the EAC, Paul deGregorio, to rescind a letter stating that 
Arizona had to accept federal voter registration forms that did not include documentary proof of 
citizenship. The emails further indicate that he proposed to the Chairman "trading" the EAC's 
rescinding the letter mentioned above for the Department's rescinding a letter the Civil Rights 
Division had earlier issued which improperly stated that Arizona voters had to provide 
identification before they could cast a provisional ballot. Mr. von Spakovsky's attempt to bargain 
over the interpretation of federal law was specifically criticized by Mr. DeGregorio. 

Mr. von Spakovsky adopted the same restrictive approach during the 2004 election cycle 
when he once again broke with established Department policy by getting involved with 
contentious and partisan litigation on the eve of an election. Mr. von Spakovsky drafted legal 
briefs in lawsuits between the Republican and Democratic parties in three battleground states, 
Ohio, Michigan and Florida, just before the election, all in favor of the Republican party's 
position and included a position that the Civil Rights Division had never laken-before with 
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regards to statutes it enforces, i.e. that there was no private right of action to enforce HAVA. 
These briefs ran counter to the well-established practice of the Civil Rights Division not to inject 
itself into litigation or election monitoring on the eve of an election where it could be viewed as 
expressing a political preference or could have an impact on a political dispute. Moreover, in 
another case between the Republican and Democratic parties wliich concerned an Ohio law that 
permitted political parties to challenge voters^ he drafted a letter that was sent to the court which 
supported the Republican Party position even though the law did not implicate any statute that 
the Department enforces. 

He also changed the enforcement direction of the Department regarding the National 
Voter Registration Act In 2005, Mr. von Spakovsky introduced a new initiative to target states to 
demand that they purge their voter lists under Section 8 of the Act. This was done despite a lack 
of evidence that registration deadwood leads to invalid votes and instead of enforcing important 
federal requirements that states make voter registration more accessible to all its citizens. 
Moreover, the cases filed seeking large-scale putges were in states with a tight partisan split - 
like Missouri and New Jersey - rather than states like Texas and Utah where the rolls were 
equally or more inflated. A federal court in Missouri recently threw out the Department of 
Justice's complaint because the Department insisted on suing on only the (Democratic) Secretary 
ot State, instead of those counties with actual deadwood problems, also noting that there was no 
evidence of voter fraud or evidence that any voter was denied the right to vote. 

Finally, Mr. von Spakovsky never appeared to understand that his role as a Department of 
Justice attorney was to represent the "United States of America." Instead, on several occasions he 
took actions indicating a stubborn view that the Department represented the Bush 
Administration, the Republican Party or the Assistant Attorney General. For example in the 
Georgia v. Ashcroft litigation, Mr. von Spakovsky took a leading role in the case on remand. In 
that case, he proposed that the United States sign a joint co-counsel agreement with the 
defendant-intervenors - who were represented by top lawyers for the Georgia Republican Paity - 
which would have been an unprecedented and inappropriate political action. At a court hearing in 
the case he insisted on sitting at counsel with the Voting Section's attorneys but refused to file a 
notice of appearance for the United States, bizarrely claiming that he represented the Assistant 
Attomey General. Such a gross misunderstanding of the proper role of a Department of Justice 
attorney tjpifies his shortcomings 

We have served the Depaitment through Democratic and Republican administrations, 
consistently seeking to protect minority voters regardless of the impact of these actions on the 
political parties. While the priorities of the front offices in these administrations change based on 
the results of the elections, never before has professionalism given way to partisanship. We may 
have disagi-eed with our front office colleagues, but those disagreements were given a forum and, 
between professionals, we found resolution. Mr, von Spakovsky and others in this front office 
violated the sacred rule that partisanship should be checked at the door of the Justice Department 
so the business of protecting the American people through federal law enforcement can be 
honored without prejudice. We urge you to explore Mr, von Spakovsky's role in this unfortunate 
endeavor and refuse to reward him for this dubious stewardship. 
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Sincerely, 


Joseph D. Rich 

Chief, Voting Section, 1999-2005 
Civil Rights Division Attorney, 1968-2005 

Robert A. Kengle 

Deputy Chief, Voting Section, 1999-2005 
Voting Section Attorney, 1984-2005 

Jon Greer baum 

Senior Trial Attorney, Voting Section, 1997-2003 
David J. Becker 

Senior Trial Attorney, Voting Section, 1998-2005 
Bruce Adel son 

Senior Trial Attorney, Voting Section, 2000-2005 
Toby Moore 

Political Geographer, Voting Section, 2000-2006 



329 


June 18, 2007 

The Honorable Dianne Feinstein 
The Honorable Bob Bennett 
Senate Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
Washington, DC 20510 

Dear Chairperson Feinstein and Ranking Member Bennett: , 

We are writing as a follow up to our letter of June i 1 in opposition to Mr. Hans von 
Spakovsky’s nomination to the Federal Election Commission (EEC). We have reviewed 
his testimony to the Committee on June 13 and write to address some concerns we have 
over these statements. 

Specifically, the following areas of testimony conflict with our recollection of events at 
the Voting Section in the Department of Justice’s Civil Rights Division: 

1. Mr. von Spakovsky attempted to paint a pictiffe of his role in the Civil 

Rights Division’s front office as one of a simple “middle manager,” 
merely providing legal advice and recommendations to his superiors 
and then delivering the decisions made by his superiors to Voting 
Section staff. 

This characterization differs significantly from our experience with 
Mr. von Spakovsky. From the time he assumed the role of Counsel to 
the Assistant Attorney General in early 2003 until he left in December 
2005, Mr. von Spakovsky spent virtually ail of his time on voting 
matters and assumed the role of de facto Voting Section chief 
replacing the career Section Chief in most of his statutory 
responsibilities and traditional duties managing the Section. Mr. von 
Spakovsky assumed a position on the EAC Advisory Board that was 
reserved explicitly by Section 214(a)C13) of the Help America Vote 
Act (HAVA) for “the chief of the voting section ... or the chief’s 
designee” even though the Section chief had never designated Mr. von 
Spakovsky for this position; assigned staff to cases; took over lead 
review in a major case; rewrote performance evaluations of career 
staff; and set Section priorities. During our combined tenure at the 
Voting Section, we have never seen a political appointee exercise this 
level of control over the day to day operations of the Voting Section. 
Indeed, testimony previously given by Bradley Scholzman, Mr. von 
Spakovsky’s supervi.sor, to the Senate Judiciary Committee reinforces 
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the degree to which front office oversight of the Section was 
delegated to Mr. von Spakovsky. 

Moreover, as discussed in our June 11 letter, he consistently used this 
position to promote partisan political interests through narrow 
interpretations of HAVA, refocusing the Department’s National Voter 
Registration Act (NVRA) enforcement activities, refusing to allow 
investigations under the Voting Rights Act based on discrimination in 
African-American and Native American communities, and redirecting 
limited resources to a partisan search for unsubstantiated allegations 
of voter fraud. 

2. Mr. von Spakovsky conceded that he wrote an April 15, 2005 letter to 
Arizona, which opined that the state did not need to provide 
provisional ballots to voters who did not present identification when 
voting. This was a reversal of the Division’s previous interpretation, 
and in direct conflict with the letter and spirit of HAVA. In fact, five 
months later Mr. von Spaltovsky admitted drafting another letter 
reversing this position after a disagreement with the Election 
Assistance Commission that led one of the EAC’s commissioners to 
protest that Mr. von Spakovsky was unnecessarily pressuring him to 
change his position on the issue. 

In addition, contrary to his testimony, Mr. von Spakovsky did not 
seek information or input from career staff when he wrote the April 
15, 2005 letter. After the April 15 letter was received by Arizona, an 
Arizona government official contacted Voting Section career staff 
seeldng more information about the Department’s new position on 
provisional balloting. Neither the attorney who fielded the call nor 
the Section chief had ever seen nor heard of the letter. The Section 
chief sent an email to other staff attorneys about the letter and none 
had seen nor heard of it. The Section chief called then- Assistant 
Attorney General Alex Acosta for an explanation of why and under 
what process the policy of the Section on provisional ballots had 
changed. Mr. Acosta indicated to the Section chief that he had never 
seen this letter. 

According to the letter’s signature, the policy was approved by former 
Principal Deputy Assistant Attorney General Sheldon Bradshaw. 
Curiously, however, Mr. Bradshaw left the Division approximately 
five days before the letter was sent. 

3. Mr. von Spakovsky testified that he received approval from 
appropriate Department officials before he published Securing the 
Integrity of American Elections: The Need for Change, 9 Tex. Rev. 
Law & Pol. 277 . The article, which advocated on behalf of restrictive 
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voter identification provisions, was published at about the same time 
that Mr, von Spaltovsky began his active role in the Section’s 
consideration of a similarly restrictive measure in Georgia. 

Despite Mr, von Spakovsky’s implication that publication of the 
article was pursuant to Department of Justice policy, our experience 
over decades and multiple administrations was decidedly different. 
Traditional practice when officials at the Department write scholarly 
articles is for those articles to be signed by the author and to include a 
disclaimer that the views in the article do not necessarily reflect the 
views of the Department. 

It is clear from his explicit views in the article that his mind was made 
up about identification provisions and how they relate to voting, yet 
neither he nor his superiors (whom he testified were aware of the 
publication of the article), took steps to recuse him from consideration 
of the proposed Georgia law. Moreover, the views expressed in the 
article were consistent with his unwillingness to consider evidence 
that weighed against pieclearailce in the Georgia submission. 

The role of the Department in reviewing voting laws submitted to the 
Attorney General under Section 5 of the Voting Rights Act is the 
same as the District Court of the District of Columbia when a 
jurisdiction decides to file a Section 5 declaratory judgment action. 
See 42 U.S.C. § 1973e. Indeed, a decision to preclear cannot be 
reviewed by a court. Participating in the preclearance process while 
serving as a vigorous advocate for provisions like this across the 
country created an insurmountable conflict of interest. 

4 . We are also concerned with Mr. von Spakovsky’s characterization of 

the shifting enforcement priority established under the voter purge 
program he directed in 2005 During our tenure. Mr. VOn Sp'akovsky 
rejected requests from several voting rights advocacy groups to 
enforce that part of the National Voter Registration Act (NVRA) 
which requires social service agencies to provide voter registration 
opportunities, despite the fact that there is substantial evidence that 
registration at social service agencies has plummeted during this 
administration. This type of activity expands the right to vote, 
especially for minorities and the disabled, and yet Mr, von Spakovsky 
placed no resources into this area and no cases were filed. Instead, 
Mr. von Spakovsky shifted the Voting Section’s NVRA enforcement 
priorities to enforcement of the voter purge provisions of the law. 

This was problematlc as the pressure on states to purge their voter 
tolls came at the same time as state election officials were 
implementing new, often unprecedented statewide voter registration 
databases. Moreover, in at least two instances (Washington and 
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Missouri), the positions he pushed encouraging voter purges were 
rejected by federal distiict courts. 

5. Mr. von Spakovsky testified he had very little memory of the 2004 
incident involving a directive of the Minnesota Secretary of State 
regarding voter identification for Native American voters who do not 
live on reservations. It is likely that the directive would have 
disenfranchised thousands of Native American voters had a federal 
court not found it discriminatory. 

Mr. von Spakovsky testified that he failed to recollect this particular 
matter because it was one of a deluge of requests that flooded tire 
Voting Section in the mn up to the election. This matter, however, 
received unique treatment from Mr, von Spakovsky and his 
colleagues in the front office. On no other occasion was the Section 
Chief told that a matter was especially “sensitive” nor that each step 
of an investigation had to be approved by Mr, von Spalcovsky or by 
Mr. Schlozman. 

Furthermore, Mr. von Spakovsky testified that he thought it made 
sense to restrict the Section’s contact on the matter to the Secretary of 
State rather than the Hennepin or Ramsey County Boards of Elections 
who registered the complaint with the U.S. Attorney's office. 
According to his testimony, Mr. von Spakovsky restricted the contact 
out of an interest in expediency, because the Secretary of State issued 
the directive. However, at the time, Mr. von Spakovsky 
communicated to the Section chief that it would be better to call the 
Secretary of State to avoid a Icalc. It is important to note that 
interviewing Hennepin and/or Ramsey county election officials was 
necessary to find what they had actually been told by the Secretary of 
State. 

6. Mr. von Spakovsky defended his enforcement record by alluding to 
two Section 2 cases that had been approved internally but were never 
filed in court because of a subsequent change in circumstances. It is 
inconsistent that Mr. von Spakovsky discussed internal decision- 
making when testifying about these cases while at the same time 
asserting that nebulous claims of privilege prevented him from 
answering the Committee’s questions concerning his 
recommendations in the Georgia and Texas matters. More 
importantly, he did not mention the several matters in which Voting 
Section staff recommended lawsuits be brought on behalf of African- 
American and other minority voters (each with a strong evidentiary 
record requiring action) that the front office either refused to approve, 
or on which they unnecessarily delayed action for as long as a year 
and a half. Nor did he mention an important policy change 
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concerning approval of Section 2 investigations. Until Mr. Von 
Spal<ovsk)/ came to the front office, the Section chief had authority to 
approve such investigations, but at about the same time- as his arrival 
in the front office in 2003, the policy was chaiigedj requiring Mi', von 
SpakoYsky’s approval for all such investigations. This led to far 
fewer investigatians and occasions when requests to merely begin an 
investigation into a matter were rejected. 

Finally, we want to respond to a suggestion made during the hearing that the signatories 
of the June 1 1 letter had their own partisan interests in mind in writing to the Committee 
and advocating for the defeat of Mr, von Spakovsky’s nomination, As we have 
mentioned before, we served proudly through Republican administrations and 
Democratic administrations. We welcome discussion about ideas and relish intelligent 
debate about principles, but as civil servants we committed ourselves to enforcing federal 
civil rights laws without fear or favor, We were required to be apolitical while protecting 
a political process. We relished that challenge. Our decision-s sometiiiies disappointed 
Democrats and sometimes disappointed Republicans, but always honored our belief that 
it is the voters who are protected, by the statutes the Section enforces, not the political 
parlies. We opposeMt. von Spakovsky’s nomination because he made it impassible for 
us to carry out that essential mission in our service at the Voting Section. 

We appreciate the Committee’s commitment to uncovering the role that Mr. von 
Spaicovsky played in the changing priorities and policies within the Voting Section and in 
the politicization of the avij Rights Division. We ate committed to preserving the 
legacy, potential and commitment of the career civil servants who have dedicated their 
lives to protecting our nation’s Civil Rights. Unfortunately, the changes that Mr. von 
Spakovsky oversaw at the Department threaten that tradition. We look forward to your 
continued investigation into his role in initiating that change. 


Sincerely, 



Chief, Voting Section, 1999-2005 
Civil Rights Division Attorney, 196S-2005 

Robert A. Kengle 

Deputy Chief, Voting Section, 1999-2005 
Voting Section Attorney, 1984-2005 

Stephen B. Pershing 

Senior Trial Attorney, Voting Section 1996-2005 
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Jon Greenbaum 

Senior Trial AttcMney, Voting Section, 1997-2003 
David J, Becker 

Senior Trial Attorney, Voting Section, 1998-2005 
Bruce Adelson 

Senior Trial Attorney, Voting Section, 2000-2005 
Toby Moore 

Political Geographer, Voting Section, 2000-2006 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 


June 29 , 2007 

The Honorable Dianne Feinstein 
Chairman 

Committee on Rules and Administration 
United States Senate 
Washington, D.C. 20510-0504 

The Honorable Robert F. Bennett 
Ranking Minority Member 
Committee oti Rules and Administration 
United States Senate 
Washington, D.C, 20510-4403 

Dear Chairman Feinstein and Senator Bennett: 

At the end of my nomination hearing, I was asked to provide a rebuttal to claims 
made in a letter sent to the Rules Committee dated June 1 1, 2007 (“the Letter”). The 
Authors of the Letter (“the Authors”) sent a subsequent letter to the Rules Committee on 
June 18. I wish to note for the Committee that pursuant to Rule 1 ,6 of the Model Rules of 
Professional Conduct' and applicable rules of the states in which I am licensed to practice 
law, I am not able to reveal information regarding the contents of the legal advice I 
provided while employed at the Department of Justice due to attorney-client privilege. To 
the extent that the information requested has been revealed by the Department publicly or 
in response to Congressional oversight and inquiries, or otherwise waived, I will certainly 
provide that information. 

With regard to the specific matters referenced in the Letter: 


Hiring Practices and Personnel Matters 

I did not make final decisions on who was hired in the Civil Rights Division or the 
Voting Section. Like other career employees, I was occasionally asked to interview 
candidates along with the Deputy Assistant Attorney General and/or the Section Chief. 1 
provided my recommendations and observations on the candidate to the Deputy. jPolilics; 
■yvas hot a partiof the hiring process, inp.politicaldittnus; test existed, ..and no questions, about 

any applipantls own pplitical views were alLeMmany interv.iew in which I participated. 


‘ Model Rule 1.6, Confidentiality of Information (2007 version), is available on the American Bar 
Association’s website, at http://www.abanet.oig''cpr/inijie/mle_l_6.htnil. 
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My own observation of the Deputies and the Assistant Attorney Generals for whom I 
worked is that they were interested in only one thing - hiring the best and brightest 
attorneys with demonstrated legal skills and abilities. Attorneys from a wide variety of 
educational backgrounds and professional experiences were always considered. 

I refer the Committee to the written responses provided to the Senate Judiciary 
Committee by Assistant Attorney General Wan Kim, the last Assistant Attorney General 
for whom I worked before leaving the Division, following his oversight hearing on 
November 16, 2006. Mr. Kim stated that he was not aware of a change in the hiring 
process for lateral attorneys and that Section chiefs play a central role in the hiring of 
attorneys thiough both the Honors Program and lateral hiring process, including active 
participation in interviewing both lateral and Honors Program applicants. Mr. Kim added 
that he takes very seriously the recommendations of Section Chiefs in all personnel 
matters.” 

The Letter alleges that a large number of employees have left the Voting Section. 
Since I am no longer employed at the Division, I do not have access to personnel 
information. However, in the previously referenced responses. Assistant Attorney General 
Kim stated that the “average Division attorney attrition rate from FY 2001 through FY 
2005 was between 1 2 and 1 3 percent.” The attrition rate during the previous 
Administration was virtually the same. Assistant Attorney General Kim added that “In FY 
2005, the attrition rate was approximately 17 percent (16.6 percent for career attorneys), 
with 63 attorneys, 59 of whom were career attorneys, leavdng the division that year.” 
How'ever, this rise in the attrition rate was apparently due to a special early retirement 
package that was offered to selected components within the Department of Justice by 
OPM, including the Civil Rights Division. A number of employees in the Division took 
advantage of this special program, including I believe, both Mr. Rich and Mr. Kengle. The 
Letter also states that a large number of attorneys have left the Voting Section since 2005. 

I have no information about that since I also left the Division in the first week of 2006. 

The Letter discusses the alleged involuntary transfer of the Deputy Chief of the 
Voting Section, Although not identified by name, I assume tlie Authors are referring to 
Robert Berman. As I have stated, I had no hiring or firing authority within the Division, 
and no authority to transfer any employees. As I recall, Mr. Berman received approval 
from the Assistant Attorney General for Iris request to enter a special Department of Justice 
training program for the Senior Executive Service. Mr, Berman then requested a detail to 
the Administrative Office of the U.S. Courts in September of 2005 as part of the 
qualification process for the SES. He was still on that detail when I left Ihe Departraont of 
Justice and started at tlie Federal Election Commission. I have no knowledge regarding his 
subsequent transfer when he returned to the Voting Section or the reasons for that transfer 
since it occurred after I left the Division. 

The T.etter also falsely states that I engaged in “retribution” against certain 
employees. That is simply untrue, particularly since I had no authority to transfer or 
terminate the employment of any employee. The Authors complain that performance 
evaluations were changed Co supposedly “retaliate” against employees for disagreeing with 
the legal conclusions of the Front Office. That is categorically untrue and there is no 
evidence that any information included in any ei'aluation was false. The standard form 
used to evaluate attorney performance requires approval by both a rating official and a 
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reviewing official. In the Civil Rights Division, the rating official is typically the Section 
Chief who supervises the line attorneys. The reviewing official is usually one of the 
Deputy Assistant Attorney General’s to whom the Section reports. I was tasked with 
looking at the evaluations forw'arded by the Section Chief for review by the Deputy 
Assistant Attorney General and providing the Deputy Assistant Attorney General with my 
advice and opinion as to whether evaluations accurately reflected the performance of the 
employees that I had observed. 

I reviewed evaluations for accuracy in rating the pcrfomiance of the employee. For 
example, if an employee had written a legal memorandum that recited the wrong holding of 
an applicable legal case, or failed to discuss relevant case law, I might recommend that 
information be included in the performance evaluation. The vast majority of performance 
evaluations were ultimately approved with no changes; a small number that failed to 
include certain legal errors that had been made by the employee were brought to tlie 
attention of the Deputy Assistant Attorney General and the Chief of the Section. The 
Deputy Assistant Attorney General made the final decision on the content of the 
performance evaluation after discussions with the Section Chief. Under the rules 
governing career employees, they have the ability to appeal any part of their performance 
evaluations with which they disagree. T am unaware of any such appeals that were 
successful. I advised botlr the Section Chief and the Deputy Assistant Attonrey General of 
instances in which material information regarding the legal performance of employees was 
not included in a performance evaluation. There was absolutely nothing improper in doing 
so - it was my job. 

With regard to the issue of complaints filed with the Office of Professional 
Responsibility (“OPR”), I would respectfully refer the Committee to the letter of June 1 1 , 
2007, sent to the Senate Judiciary Committee by the Department of Justice that I 
understand provides infonnation about these matters. 


Redistricting and Section 5 Preclearance 

1. Georgia’s Voter Identification Statute 

I answered extensively questions about the Division’s review under Section 5 of a 
voter identi fication law submitted by the Georgia Attorney General during my nomination 
hearing. I would simply add that the Principal Deputy Assistant Attorney General as the 
Acting Assistant Attorney General approved the recommendation made by the Chief of the 
Voting Section to preclear this statute without objection.^ 1 provided the Principal Deputy 
with my legal advice and recommendations on this case. Contrary to the Authors’ claims, I 
was not required to recuse myself and I acted entirely in an etliical and professional manner 
when T was at the Division and published a law review article, in fill) compliance with 5 
C.F.R. 2635,703(a) and 2635.807(b). In my article, I recommended very generally that 
voter identification requirements be adopted to improve the integrity of elections fl'om a 
public policy standpoint. Most of the lawyers I worked with at the Division also had 
opinions on how certain laws could be improved or changed, and these opinions in no way 


^ Information about the recommendation ofthe Voting Section Chief that would normally be privileged has 
been previously provided to Congress by the Department of Justice. 
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interfered with their ability to enforce the requirements of the law. I have written 
extensively on public policy issues related to voting and elections. Writing on such issues 
does not pose a conflict of interest under any applicable rule of professional conduct and 
did not interfere with my ability to objectively review the application of Section 5 to a 
specific statute. 

As a legal matter, the Authors are sitnply incorrect with respect to what constitutes 
a conflict of interest requiring recusal or disqualification. To borrow from a parallel 
situation, a judge is not required to recuse himself from a case simply because he has 
expressed views on lire subject at issue. In fact, the Sixth Circuit specifically held that a 
judge was not required to recuse himself in an eminent domain case simply because he had 
previously written a law review' article on the general subject. See Goodpasture v. 
Tennessee Valley Authority, 434 F.2d 760, 765 (6^ Cir. 1 970) (“We hold that District Judge 
William E. Miller did not err in failing to recuse himself because of a law review article 
written by him entitled ‘Federal and Stale Condemnation Proceedings - Procedure and 
Stamtory Background.’"). See also Laird v. Tatum, 409 \J.S. 824, 831 (1972) 
(memorandum of Justice Rehnquist) (“My impression is that none of the former Justices of 
this Court since 191 1 have followed a practice of di.squalifying themselves in cases 
involving points of law with respect to which they had expressed an opinion or formulated 
policy prior to ascending to the bench.”); Rosquist v. Soo Line R.R. , 692 F.2d 1 1 07 (7th Cir. 
1982) (“Judge Gi'ady had, in the past, written and spoken on the subject of contingent fees. 
He was not required, however, to recuse himself merely because he holds and had 
expressed certain views on that general subject.’’); U.S. v. Crowell, 586 F.2d 1020, 1027 
(4” Cir. 1 978) (“The fact that the district judge had researched the problems in advance and 
was able to make an immediate ruling does not establish prejudgment.”); Lawton v. Tarr, 
'ill F.Supp. 670, 673 (E.D.N.C. 1971) (“I do not believe that my strong aversion to the 
Vietnam War and my belief that it is the most tragic national mistake made in my lifetime 
■will have the slightest effect or influence upon my judgment as to the time of termination 
of exposure under the selective service law. It is hornbook law that attitude or feeling a 
judge may entertain toward the subject matter of a case does not disqualify him.”). 

I would also note that Mr. Greenbaum, one of the Authors, was working for the 
Lawyers Committee for Civil Rights at Ihe time this statute was being reviewed by the 
Division, and his organization participated in bringing suit against the State of Georgia 
Over the statute. Mr. Greenbaum’s name is on the Complaint that w'as filed in federal court 
in Georgia against the statute claiming that it violated various Constitutional provisions as 
well as the Voting Right Act.^ 

The Authors assert that the Division must have erred in approving this law because 
the “federal court in Georgia found that this law violated the poll tax provision of the 
Constitution.” Even if a law violated the poll tax provision of the Constitution, that would 
have been completely irrelevant for Section 5 preclearance purposes. Under applicable 
Supreme Court precedent, the Drasion was not permitted in 2005 to consider constitutional 
violations (or violations of other provisions of the Voting Riglits Act) when reviewing for 
preclearance a change in voting laws untler Section 5 of the VRA. See Reno v. Bossier 
Parish School Board, 520 U.S. 471 (1997). In fact, the Department of Justice published a 
Notice or January 18, 2001, providing guidance to the public on the retrogression standard 


” See http://moi-ite.law.cisu.edii/eleciionlaw/litigatioii/documnitsCoiTectCompleteComplamt.pdf at p. 45. 
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under Section 5. See Guidance Concerning Redistricting and Retrogression Under Section 
5 of the Voting Rights Act, 66 Fed. Reg, 5412. This Guidance specifically explained that 
under the Bossier Parish decision, “[rjcdistricting plans tliat are not retrogressive in 
purpose or effect must be precleared, even if they violate other provisions of the Voting 
Rights Act or the Conjritwh'oH.” ’(emphasis added). The individual listed in the Guidance 
for anyone seeking further information was Joseph D, Rich, one of the Authors. 

In Bossier Parish, the Supreme Court specifically stated that the Justice Department 
may only consider the retrogression standard of Section 5. Not only was the Department 
forbidden from considering possible constitutional violations when conducting a Section 5 
review, it could not even consider possible violations of other provisions of the VRA, such 
as Section 2. In a second decision, Reno v. Bossier Parish School Board, 528 U.S. 320 
(2000), the Supreme Court held that Section 5 requires preclearance of a redistricting plan 
enacted with a discriminatory but nonrotrogressive purpose. The court in the Georgia 
identification case. Common Cause/Georgia v, Billups, 406 F.Supp.2d 1326 (N.D. Ga. 
2005), entered its preliminary injunction based solely on the 14th and 24th Amendments of 
the U.S. Constitution. The court specifically refused to grant an injunction under Section 2 
of the "VRA because the plaintiffs failed to demonstrate “a substantial likelihood of 
succeeding on the merits,” i. e., it found an insufficient basis in the claim of racial 
discrimination. Id. at 1375. The court’s finding on the constitutional issues wliich did not 
involve racial discrimination were completely irrelevant and unrelated to the Division’s 
review and could not lawfully have served as the basis for a Department denial of 
preclearance under Section 5. To the extent that the Authors’ suggest otherwise, they 
would appear to be taking the position that the Department should have disregarded the 
Supreme Court’s decisions. 

Tlie Division’s Section 5 analysis was based on the information received in the 
submission from Georgia’s Attorney General, including four sets of data received from the 
state on driver’s licenses. As the Assistant Attorney General of the Office of Legislative 
Affairs, William. Moschella, explained in a letter to Senator Christopher Bond dated 
October 7, 2005, the data received by the Division showed the following: 

• Almost 6.5 million Georgians possessed identification from the Department of 
Motor "Vehicles (“DM'V”) acceptable under the state statute- more than the Census 
total projected voting age population of Georgia when ineligible individuals such as 
noncitizens and prisoners are subtracted. 

• Thus, there were 2 million more issued state DMV identification cards then there 
were registered voters. 

• The racial composition of the DMV data indicated that 28% were African 
American, a percentage slightly higher than the African-American percentage of the 
voting age population in Georgia,. 

• Infomialion from the state university system, which issues identification cards to all 
students that are acceptable under the law, showed that the number of African- 
American students enrolled and thus possessing acceptable identification was 
slightly higher than the percentage of .African-American students in the voting age 
population. 

• Census data showed that about 14.3% of whites and 19.4% of African-American 
Georgians worked for governments at the local, state or federal level; therefore, a 
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higher percentage of African-Americans than whites would have access to 
acceptable government-issued employee identification cards. 

• Individuals who were unable to afford an identification card could receive one 
without paying a fee and the state had a mobile licensing program traveling to 
counties without licensing offices. 

* No identification card was needed to vote by absentee ballot. 

Mr. Moschella s letter also cites othei' factors that were taken into account by the 
Division in making its decision. Applying the applicable retrogression standard under 
Section 5, as interpreted by The Supreme Court, the Section Chief concluded that the State 
of Georgia had met its burden and that no objection was warranted. 

The facts and the applicable law make it clear tliat the Division’s decision was 
entirely reasonable and well within the standards Uiat applied to Section 5 reviews. The 
Georgia district court’s issuance of a preliminary injunction based on the plaintiffs’ 
ultimate likelihood of success on certain constimtional violations are not relevant to a 
Section 5 analysis under.applicable Supreme Court precedent.* ** While Congress 
subsequently rejected certain aspects of the Supreme Court’s Section 5 jurisprudence in 
2006 when it renewed Section 5, the Division caimot be faulted for adhering to the law as it 
existed at the time. 

2 , Texas Redistricting Submission 

I must point out as a general matter on the issue of redistricting, before discussing 
specifically the Texas redistricting submission, that while I was at the Division, the Voting 
Section reviewed literally hundreds of city, county, state and congressional redistricting 
plans drawn by both Republican and Democratic legislators and officials. Of course, 
hundreds of plans drawn by Democratic officials were precleared by the Division while I 
was there, without any objection by the Front Office, The Authors claim “partisanship” 
and “politics” played a role in the “unprecedented mid-decadc” Texas redistricting 
submission and all other matters handled by the Division. If that is the case, however, why 
do the Authors not complain that the Di\dsion engaged in supposed “pariisanship” in every 
other redistricting plan it reviewed? Obviously, the supposed “mishandling” of the many 
redistricting plans submitted to the Division could have dramatically affected elections 
throughout the states covered under Section 5 of the Voting Rights Act. When considering 
only congressional redistricting plans, for example, the Division approved plans without 
objection drawn by Democratic legislatures in States such as Alabama, Georgia, Louisiana, 
and North Carolina. In my experience, the Assistant Attorney Generals for whom I worked 
and the Front Office of the Division applied the applicable law and precedent without 
regard to politics, partisanship or which political party might benefit from a particular 
redistricting plan, 


* Notably, other Federal courts have d[sagreed with the Georgia court when confronted with the question of 
Che constitutionality of voter identification requirements. The Seventh Circuit Court of Appeals found no 
violation of any federal law or constitutional provisions when it reviewed a very similar photo identification 
iaw' enacted in the State of Indiana. See Crawford v. Manon County Election Board, 472 F.3d 949 (7' Cir. 
2007) petition for rehearing en banc denied 484 F.3d 436; see also Purcell v. Gonzalez, 549 U.S. 

(2006) (Supreme Court vacated preliminary injunction issued by yth Circuit against Arizona voter 

identification law). 
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I replied extensively at the hearing to questions raised over the Division’s review of 
the 1 exas redistricting plan under Section 5, The final decision on this matter was made by 
the Principal Deputy Assistant Attorney General because Assistant Attorney General 
Acosta had recused himself from the matter. Tire Authors cite the subsequent Supreme 
Court decision as somehow indicative that the Division erred in preclearing the plan, 
implying that the real reason was political. That is simply not the case. 

I provided my legal advice and recommendations to the senior leadership of the 
Division when the Chief of the Voting Section sent his memorandum on the Texas 
redistricting submission to the Front Office. The advice followed a very deliberate and 
careful review of every relevant fact, along with the governing legal standards under 
Section 5 of the Voting Rights Act. The preliminary internal legal memorandum that was 
leaked to the press did not reflect the Division’s final analysis of the redistricting plan. The 
leaked memorandum contained several incorrect assessments. Most significantly, it 
asserted that Texas had eleven majority-minority congressional districts. As the 
subsequent courts decisions make perfectly clear, Texas had only eight majority-minority 
districts. This error was the basis for the staff recommendation to object to the redistricting 
plan. 


Subsequent events, including two decisions by a three-judge panel finding no 
violation of the Voting Rights Act, the 2004 elections held under the new plan that resulted 
in the election of an additional African AmericanTegislator, A1 Green, in the 9“' District, 
and the Supreme Court’s decision, prove that the Division’s conclusion to preclear the 
redistricting plan w'as correct and the earlier recommendations made by staff attorneys in 
the leaked memorandum were flawed. 

As noted above, the applicable standard under Section 5 was whether there would 
be retrogression (or backsliding) in the position ofracial minorities in their effective 
exercise of the electoral franchise when compared to the existing or benchmark plan. See 
Beer v. United States, 425 U.S. 130 (1976); Reno v. Bossier Parish School Board, 520 U.S. 
471 (1 997) (The timing of the redistricting -even if it was an “unprecedented mid-decade 
redistricting plan” - is completely irrelevant to a Section 5 preclearance determination.) 
“Retrogression, by definition, requires a comparison of a jurisdiction’s new voting plan 
with its existing plan.” Reno, 520 U.S. at 478. The benchmark redistricting plan in Texas 
at the time the new plan was submitted for review to the Division was the plan that had 
been drawn by a three-judge federal panel in 2001 in Balderas v. Texas, Case No. 6:01- 
158, 2001 WL 3567396S (E.D. Tex. Nov. 14, 2001) {per curiam) summarily off d, 536 
U.S. 9191 (2002). Thelhree-judge panel in Balderas found that eiglit of the 32 
congressional districts allocated to Texas were minority districts protected by the Voting 
Rights Act - six districts for Hispanic voters and two districts for African American voters. 
The congressional districting plan submitted by Texas to the Division in 2003, preserved, 
without question, eight minority districts - the sole requirement under Section 5. In fact, as 
the election of Congi'essman Al Green (TX-9) demonstrates, Texas actually created a third 
distr ict in which .African American voters could elect their candidate of choice. Far from 
being retrogressive, the plan that DOJ precleared was actually progressive under Section 5 
with respect to minority voting rights. 

After preclearance was granted, a group of plaintiffs filed suit under Section 2 of 
the Voting Riglits Act alleging, inter alia, that Texas had not created enough minority 
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dislncts, i.e., that eight disHcts were not enough districts given demographics and other 
factors presmt in the state. Of course, Section 2 and Section 5 have different requirements 
and standards, and while Section 5 only requires preservation of the status quo, Section 2 
involves a complex analysis under three factors set forth in Thornburg v. Gingles, 478 U.S. 
30 (1986), as well as the “totality of circumstances,” that in layman’s terms prohibits not 
retrogression but dilution of minority voting strength, 

However, even the plaintiffs’ Section 2 claim that there were more than eight 
majority-minority districts in Texas was denied by a three-judge panel in 2004. Session v. 
Perry, 298 F.Supp.2d 451 (E.D.Tcx, 2004). The court’s denial of the claim under Section 
2 lends support to the Division’s decision under Section 5 to preclear the plan as non- 
retrogressive. Under established Supreme Court precedent, to obtain preclearance under 
the retrogression standard of Section 5, Texas was required to preserve the number of 
existing minority districts in the benchmark plan. As the court’s Section 2 ruling 
confiimed, there were only ciglit protected minority districts in Texas, A second decision 
was issued by the same court in 2005 following remand from the Supreme Court, holding 
that there was no valid constitutional claim with respect to this redistricting plan. 

Henderson v. Perry, 399 F.Supp,2d 756 (E.D. Tex. 2005). 


In 2006, the Supreme Court issued a 5-4 decision featuring opinions wrillcn by 
Chief Justice Roberts and Justices Kennedy, Stevens, Souter, Breyer and Scalia, holding 
that only one of the redislricting plan’s newly formed Hispanic district was an insufficient 
substitute for another Hispanic district, and therefore violated Section 2 (not Section 5). 
That one district excepted, the rest of the redistricting plan was upheld. See League of 
United Latin American Citizens (LULAC) i'. Periy, 126 S.Ct. 2594 (2006). 

The Supreme Court’s decision also lends support to tlie Division’s Section 5 
preelearance determination since it upheld tlie tdew that there were a total of eight 
protected minority districts in Texas, not eleven as was mistakenly asserted by staff 
attorneys in the leaked memorandum. In just one example of the mistakes made in the 
memorandum, it was claimed that there were four protected African-American districts in 
the benchmark plan, not two as had been detennined in 2001 in the Balderas decision. The 
memorandum asserted that in addition to tlie two districts represented by African-American 
Congresswomen Sheila Jackson Lee and Bernice Johnson, districts 24 and 25, represented 
by Anglo Democrats Martin Frost and Chris Bell, were also protected minority districts 
because - supposedly - African-Americans in those districts were able to elect their 
candidates of choice (the key test for determining whether a district is a protected minority 
district). 

The Supreme Court’s Section 2 analysis considered whether Congressman Frost’s 
district was a minority district and rejected that claim, affirming the lower court’s decision 
that it was not a minority district. See LULAC v. Perry, 126 S.Ct. at 2624-2625 (citing 
testimony of Congresswoman Eddie Beniice Johnson tliat District 24 was drawn for an 


’ The three-judge panel that first heard the lawsuit filed in response to Texas' 1003 redistricting plan 
described plaintiffs challenge as follows: ’’Plaintiffs allege that Plan 1374C is invalid because (1) I’exas may 
not redistrict mid-decade; (2) the Plan unconstitutionally discriminates on the basis of race; (3) the Plan is an 
unconstitutional partisan gerrymander; and (4) various districts in Plan 1374C dilute the voting strength ui 
minorities in violation of §2 of the Voting Kights Act." See Session v. Perry, 2911 P’.Supp.2d 451, 457 
(E.D.Tex. 2004), 
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Anglo Democrat (Martin Frost, in particular) in 1991 by splitting a minority commimity 
and testimony of State Representative Ron Wilson that Aftican-Americans did not have the 
ability to elect their profemed candidate, particularly an African-American candidate, in 
District 24). The leaked memorandum also asserts that district 25, represented by Chris 
Bell, was a protected minority district, which was simply untenable under the facts and the 
law. Bell had been elected in an open seat race in 2002 in which his African-American 
Democratic opponent who lost had received the majority of the African-American vote ~ 
Bell was thus obviously not the “candidate of choice” of African-American voters. Yet the 
memorandum mistakenly claimed that this was a protected minority district in which 
African-American voters could elect their candidate of choice. The staff’s “unanimous 
recommendation” was rejected not because of politics but because it was demonstrably 
wrong. 


The Supreme Court did find that a new Hispanic District, number 25 under the new 
plan, was not a proper substitute for a Hispanic district established in the benchmark plan 
and represented by Henry Bonilla. The Court did not determine, however, that Texas must 
have seven Hispanic districts under Section 2 - as was claimed by the plaintiffs and in the 
leaked memorandum. Instead, the new district was considered not compact enough to 
substitute for the changes made in Congressman Bonilla’s district, The view of the 
Division that tliere were six Hispanic districts in the benchmaik plan that must be preseiwed 
in the new redistricting plan in order for Section 5 preclearance to be granted, was conect. 


Help America Vote Act 

1. Guidance Letters 

The Authors’ allegation that I “violated” decades-long traditions and policies 
against issuing advisory opinions by sending a series of letters to state officials on the 
requirements of the new Help America Vote Act (“HAVA”) is incorrect- President Btish 
signed HAVA into law on October 29, 2002. Title III of HAVA contained a series of new 
requireanents for states in the areas of provisional balloting, computerized voter registration 
lists, voter identification requirements, and others. All of the states and tenitories covered 
by these new federal requirements needed to pass implementing legislation and regulations 
if their state laws did not match the new requirements of HAVA. The Division began 
receiving telephone calls, emails, and letters from state and local election officials and 
legislators all over the country making inquiries about this new federal law and what its 
provisions required. Unfortunately, the new Election Assistance Commission ( the EAC ) 
created by the statute was not yet in existence and did not start its operations until almost a 
year and a half later, and was not empowered by Congress to issue regulations, provide 
legal opinions, or enforce the statute. 

The Division’s leadership was very concerned with ensuring that the states 
implemented the new requirements of the law as soon as possible and apparently felt that 
objective would be handicapped if no one in the federal govermnent in Washington could 
answer the numerous questions that state and local officials had regarding implementation. 
The Division attempted, to provide guidance to state and local officials on the requirements 
of the law based on how the Division intended to enforce it. To that end, the Division 
established a web page devoted to explaining HAVA’s requirements that provided answers 
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to some of the most commonly asked questions, and where the Division could post its 
responses to specific inquiries.* Contrary to the as.sertions made in the Letter, these were 
not “advisory opinions,” as the letters themselves are careful to state. For example, one of 
these letters reads: 

The Attorney General has assigned to the Civil Rights Division the Department’s 
enforcement responsibilities under Section 401 of HAVA. Although the 
Department states its formal positions with respect to statutes it enforces onlv 
through case-by-case litigation, the Department does on occasion offer its general 
views on the manner in which it intends to enforce a particular statue of set of laws. 
Therefore, while wc cannot issue a formal advisory opinionj we will attempt to 
answer the questions posed in your letter to the extent we can based on our 
responsibilities to enforce Title HI of HAVA, which imposes uniform and 
nondiscriminatory election technology and administration requirements on the 55 
States and Territories.. 

See Letter qf May 20, 2003 to Ann McGeehan, from Joseph D, Rich, Chief, Voting Section,, 
available at http://w^’w.usdoj,gov/crt/voting/hava/'tx_ltr.pdf ^ 

On January IS, 2001, the Voting Section publislied a document for the States and 
local juiisdictions covered by Section 5 tliat stated “it is appropriate fo issue guidance 
concerning the review of redistricting plans submitted to the Attorney General for 
preclearance pursuant to Section 5 of the Voting Rights Act.” 66 Fed. Reg. 5412 
(emphasis added).^ Another example of guidance provided by the Division was the “ADA 
Checklist for Polling Places,” released on February 20, 2004, which w^as intended to 
improve accessibility at polling places for disabled voters and available at 
http://www.usdoj.gov/crl/ada/votingck.htm. 

The Authors’ assertions that there w'as something wrong with the Division trying to 
provide guidance to the States on how to implement these new federal requirements is 
simply wrong. A review of the guidance letters on the Voting Section’s webpage makes it 
clear that there is nothing improper about them, and that they are, in fact, ratlier 
unexceptional. The letters represent an attempt by the Division to carry out the intent of 
Congress in passing HAVA by helping the states come into compliance with a new federal 
statute that changed the way local jurisdictions administered federal elections. I think the 
Assistant Attorney General correctly decided to provide such guidance w'hich not only 
helped states implement the law, but avoided forcing the Division having to file more 
enforcement actions under HAVA. The decision preserved Division resources. This was 
part of a comprehensive attempt to educate state and local officials on the requirements of 
HAVA that also included numerous presentations at meetings of election official 


^ See http://wv.'W.usdoj.gov/crt/voting/hava/hava.html and 
http://wvi'w.usdoj,gov/crt/voting.'''misc/faq,htm^faq22. 

^ Additional letters signed by Mr. Rich include Letter of August 24. 2004 to Donald H. Dwyer, Jr., from 
Joseph D. Rick, Chi^', Voting Section available at littp://\'Avw.usdoj.govj''crt''voting/hava/MD_Uf2.pdf and 
Letter of February 1 1, 2004 to i^'iUuini P. Galvin, from Joseph D. Rich, Chief, Voting Section available at 
http://^vww,usdoj.gov/crt/votmg,''hava/MA__ltr.pdf. 

® Mr. Rich was Chief of the Voting Section when this guidance was issued. Another example of such 
information provided by the Division is “Guidance Regarding the Use of Race by Federal Law Enforcenient 
Agencies,” issued in June 2003 and available on die Division's web site. 
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organizations, such as the National Association of Secretaries of State, the National 
Association of State Election Directors, the National Association of County Officials, the 
Jilectjon Center, and state election official associations. 


The letters allerhpt to explain the requirements of different provisions of Title HI 
and are signed by various officials at the Division, including Mr, Rich and me. The vast 
majority of these letters were produced after consultation and discussion by the lawyers 
assigned to enforcement of HAVA on what was the legally correct response. 

Two letters in particular have attracted attention. As I informed the Committee at 
my hearing, I drafted two letters sent to Arizona on provisional balloting requirements at 
the direction of my superx'isors. As I recall, I may not have consulted with the Section 
prior to drafting the first letter. I believe, however, that I did consult with the Section on 
the second letter and incorporated suggested edits. (The second letter is available at 

http://ww'w,azsos.gov/Releases/2005/piessreleasel0/DOJ_Opimon_on_PROP200.pdf) 

Mr. Rich has enoueously claimed that Sheldon Bradshaw, the Principal Deputy Assistant 
Attoiiiey General, could not have signed the letter of April 15, 2005, because he was no 
longer at the Division at the time. That is categorically untrue. Mr. Bradshaw can easily 
confirm that he was still at the Division on April 1 5 and that he both authorized and signed 
the letter in question. 

The Authors raise in their letter a specific and similar guidance letter that 1 signed 
on September 8, 2003, in response to an inquiry from the Attorney General of Maryland. 
The Authors claim this letter “advocated for a policy keeping eligible citizens off the voter 
rolls for typos and other mistakes by election officials.” That claim is completely false. 
The letter speaks for itself and is available on the Voting Section’s web page at 
http://www.usdoj.gov/crt/voting/liava/maryIand_ltr.pdf. The letter carefully cites the 
applicable provisions of both the National Voter Registration Act and HAVA. First of all, 
it explains that under the NVRA, covered States must “ensure that any eligible applicant is 
registered to vote in an election” if the “valid voter registration form of the applicant” is 
submitted, accepted, received or postmarked, as the case may be, within 30 days before the 
federal election in question. Second, it cites to the new provisions in HAVA that require 
state election officials and state motor vehicle officials “to match infonnatioii in the 
database of the statewide voter registration system with information in the database of the 
motor vehicle authority to the extent required to enable each such official to verify the 
accuracy of the information provided on applications for voter registration.” Section 
303(a)(5)(B)(i} (emphasis added). Section 303(a)(5)(B)(ii) of HAVA also provides that 
state motor vehicle officials and the federal commissioner of Social Security shall “enter 
into an agreement...for the purpose of verifying applicable information” provided by voter 
registration applicants. 

The September S letter makes it very clear that HAVA requires states to undertake 
the verification process outlined by Congress, but that the statute “leaves the ultimate 
decision of whether to register the applicant, including the decision of whether tlic 
information provided by the voter has been sufficiently verified, up to the State or local 
election official charged with that responsibility under State law.” Nowhere in the letter do 
1 state that States should refuse to register applicants because of “typos and mistakes by 
election officials.” 
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2. The U.S. Election Assistance Commission 

I am accused of “usurping” the role of Mr. Rich on the Board of Advisors ofthe 
U.S. Election Assistance Commission and failing to “consult” with him over EAC matters. 
Section 214 of HAVA provides that the Department of Justice has two representatives on 
the Board of .Advisors, the Chief of the Office of Public Integrity and the Chief of the 
Voting Section or their “designees.” 42 U.S.C. § 15344, The Assistant Attorney General 
ofthe Division made the decision that I would serve as the designated representative on 
behalf of the Voting Section and sent a letter to the EAC notifying the Commission of that 
decision. 


As outlined in Section 202 of HAVA, Congress intended the EAC to help improve 
the administration of federal elections. 42 U.S.C. § 15322. The Board of Advisors was 
tasked in Section 212 with providing its best advice and recommendations to the EAC in 
preparing voluntary voting system guidelines, voluntary guidance under Title IB ofHAVA, 
and best practices recommendations for election administration. Unlike Mr. Rich, I have 
real-world experience in election administration and consider^le knowledge of voting 
system guidelines. I served as a member of two separate committees developing standards 
for voting equipment and electronic data interchange in the election area: the Voting 
Standards Committee ofthe Institute of Electrical and Electronics Engineers (IEEE) and 
the Election and Voter Service Technical Committee of the Organization for the 
Advancement of Stractured Information Standards (OASIS). Due to my experience, the 
Assistant Attorney General apparently believed I was better suited to serve on the Board of 
Advisors, 

The Authors also criticize certain email communications between me, the EAC 
Commissioners and the leadership of the Board of Advisors. There was nothing 
inappropriate about that correspondence. First, there is nothing unusual or untoward about 
discussions occurring between two federal agencies with overlapping jurisdiction over a 
federal statute, particularly when the two agencies may have differing views on the 
statute’s requirements. In fact, under such circumstances, one would hope that the agencies 
would consult with one another to reach consensus so the public and the regulated 
community are not faced with differing interpretations of the same statute. That is what in 
fact occurred on more than one occasion. Second, 1 was a member of the Board of 
Advisors that is supposed to give advice to the EAC Commissioners, I sent such advice 
and recommendations to the Commissioners and the Board on a number of issues - there 
was nothing inappropriate about that, either. 

3. Amicus Briefs 

The Authors accuse me of personally violating “established Department policy” by 
supposedly involving the Division in “contentious and partisan litigation” and for allegedly 
“draft[ing] legal briefs in lawsuits between the Republican and Democratic parties ... all in 
favor of the Rqjublican party’s position,” Though the Authors do not provide details, these 
accusations apparently refer to litigation filed in 2004 by private plaintiffs under HAVA 
over the new statute’s provisional balloting requirements. 

Amicus briefs are prepared by the Appellate Section and then reviewed by the 
senior leadership of the Division for final approval. No brief can be filed without the 
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Assistant Attorney General’s authorization. A simple review of the briefs reveals the 
names of the attorneys at the Division who prepared and approved these briefs on behalf of 
the Department of Justice -- they included Assistant Attorney General R, Alexander Acosta 
and the head of the Appellate Section, David K. Flynn, along with the lawyers in the 
Section who drafted the briefs, David White and Chris Wang. My name spears nowhere 
in the briefs, although I reviewed drafts prepared by Mr. Flynn and his Appellate Section 
lawyers, as did other lawyers in the Front Office of the Division. Decisions regarding the 
contents of these briefs, and whether to file them, were made by the Assistant Attorney 
General and the Principal Deputy Assistant Attorney General. This is entirely consistent 
with the law, regulations, and the usual and customary practices of the Division. The 
Authors vastly overstate my influence. 

The cases in which these amicus briefs were filed in Florida, Michigan, and Ohio 
(including the Sixth Circuit) were the first major oases under HAVA. Each raised 
significant issues about the availabilily of a private right of action and the Section 302 
requirement that states provide provisional ballots to certain voters. 42 U.S.C. §15482. 

The briefs at issue are available on the HAVA web page of the Voting Section at the 
Division’s website at http://www.usdoj.gov/crt/vofing/hava/bava.html. 

Section 401 of HAVA gives the Attorney General authority to enforce the statute, 
so it should come as no surprise that the Assistant Attorney General believed it was 
important to provide the courts with the Department’s views on the issues raised in the 
lawsuits. In fact, the Division files amicus briefe in a wide variety of cases that affect 
voting rights. The gravaman of the Authors’ complaint is really that they disagree with the 
Division’s position that HAVA did not permit a private right of action with respect to the 
statute’s provisional balloting section. Once again, their criticism is policy-driven and they 
characterize these differences in policy as malfeasance. The briefs speak for themselves 
and in my opinion present a reasoned argument based on the text and structure of the 
statute, as well as its legislative history. In these briefs, the Department noted that other 
voting rights statutes, namely the Voting Rights Act and the National Voter Registration 
Act, clearly recognize a private right of action, while HAVA does not, This issue was even 
debated by members of Congress and Senator Dodd, one of HAVA’s main sponsors, 
indicated that HAVA was not privately enforceable. Senator Dodd stated: 

While I would have preferred that we extend [a] private right of action. . . , the House 

simply would not entertain such an enforcement provision. Nor would they accept 

federal judicial review of any adverse decision by a State admini.strati ve body. 

148 Cong. Rec, S10488-02, S10512 (Oct. 16, 2002), 

The Sixth Circuit ultimately disagreed with the Department’s position and held that 
although “HAVA does not create a private right of action,” HAVA doe,s create a right to 
cast a provisional ballot under certain circumstances that is enforceable against state 
officials under 42 U.S.C. § 1983,’ While the Authors’ preferred policy position may have 
prevailed on this issue, they are absolutely incorrect that the Division came to its position 
as a result of political considerations or that that position was unreasonable. 


’ See Sandusky Co. Democratic Party v. Blackwell, 3S7 FJd 563,572-573 (6th Cif. 2004). 
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With respect to the second issue raised in these cases, provisional ballots, the 
Authors fail to infonn the Rules Committee that in each of these three eases, the Division’s 
position prevailed. The Florida federal district court and the Sixth Circuit (which decided 
both the Ohio and Michigan cases) agreed with the Division’s position on provisional 
balloting. See Florida Democratic Party v. Hood, 342 F.Supp.2d 1073 (N.D. Fla.2004); 
Sandusjpi County Democratic Party v. Blackwell, 386 F.3d815 (6"“ Cir. 2004) and 387 F 3d 
565 (6 Cir. 2004). 


The issue in each of these cases was whether Section 302 of HAVA requires states 
to count the provisional ballots of individuals who voted outside of their assigned precincts. 
The Division s amicus briefe addressed only the very narrow federal question — they did 
not address whether or not precinct-based voting is appropriate in any particular state. The 
Division s briefs argued that HAVA requires a state to provide a provisional ballot to an 
individual who does not ^pear on the registration list at a polling place, but believes he or 
.she is registered and eligible to vote there. However, Congress did not prohibit a state fi’om 
declining to count that ballot if the volei- is not, in fact, eligible to vote at that polling place. 
The Sixth Circuit rejected the arguments advanced by the plaintiffs, and held that Congress 
did not intend to override traditional precinct-based voting by the states when it passed 
HAVA and that HA\' A does not require a state to count a provisional ballot ‘rif it is cast 
outside the precinct in which the voter resides,” Thus, every final court of record in each of 
these cases agreed with the Division’s position on provisional ballots. 

4. Spencer v. Blackwell 

The Authors also fault me for drafting a letter in another Ohio case, Spencer v. 
Blackwell. This letter w'as authorized and signed by the Assistant Attorney General and is 
available on the Voting Section’s HAVA web page at 

http://www,usdoj.gov7crt/voting/hava;'spencer.pdf and speaks for itself. It brought to the 
federal court’s attention the new provisional balloting requirements set forth in HAVA and 
noted that if voters were challenged in the November 2 election pursuant to state law, “as a 
matter of federal law those challenged voters must be given the opportunity to cast a 
provisional ballot even if they are unable to answer the specific questions posed by election 
judges.” See Letter of October 29, 2004, from R. Alexander Acosta to Judge Susan J. 

Dlott. The Authors claim that the Division’s letter was somehow improper because "the 
law did not implicate any statue that the Department enforces.” The state challenge law' at 
issue, the Division noted, implicated HAVA’s provisional balloting requirements. There 
was absolutely nothing improper about the Assistant Attorney General’s decision to 
provide information to the judge in this case on the Division’s views about a new federal 
statute. The Sixth Circuit found against the plaintiffs in their request for injunctive relief. 
Spencer v. Blackwell, 388 F.3d 547 (6"' Cir. 2004). 


National Voter Registration Act 

The Authors accuse me of “chang[ing] the enforcement direction of the Department 
regarding the National Voter Registration Act.” This complaint amounts to nothing more 
than the fact that the Division enforced Section 8 of the NVRA. Among its other 
requirements, Section 8 requires states to “conduct a general program that makes a 
reasonable effort to remove the names of ineligible voters from the official lists of eligible 
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voters by reason of (A) the death of the registrant; or (B) a change in the residence of the 
registrant.” 42 U.S.C. § 1 973gg(a)(4). Section 8 is an important part of the nation’s voter 
rights laws, and the low esteem in which the Authors hold it is perplexing. 

First, the Authors vastly overstate my authority. The enforcement priorities of each 
Section at the Division, including the Voting Section, are determined by the Assistant 
Attorney General, not a career Counsel. I certainly made rocoramcndatioiis to the senior 
leadership on what those priorities should be - that was pan of my job - but I had no final 
decision making authority, 

Second, under the current Administration, the Division has an outstanding NVRA 
enforcement record. The prior Administration did not file a single lawsuit to enforce the 
NVRA during the period 1 997 to 2000, The first new lawsuits to enforce tlie statute were 
filed in 2001 against the State of Temiessee and the City of St. Louis, Missouri. Suit was 
filed against Tennessee over the state’s failure to implement voter registration opportunities 
in state public assistance and driver’s licenses offices. Suit was filed against St. Louis 
because of the city’s failure to follow the specific notice provisions of Section 8 of the 
NVRA before removing voters from the registration list. 

The Division also filed NVRA suits against New York for failing to offer voter 
registration to disabled students at public colleges and universities and against Pulaski 
County, Arkansas for violating a number of provisions of Section 8. The Division 
additionally settled two other NVRA problems out of court that involved jurisdictions not 
properly registering new voters. 

The Authors complain specifically about a lawsuit filed against Missouri for the 
state’s failure to properly maintain voter registration lists as required under Section 8, as 
well as improperly removing voters by failing to follow' the required notice provisions.' 

This enforcement action was the result of an investigation conducted by career lawn.'ers 
within the Voting Section (as described in the complaint) that showed that the Secretary of 
Slate and certain Missouri counties were not complying with the law. The suit had 
absolutely nothing to do with politics or partisanship or the fact that the Missouri Secretary 
of State is a Democrat — in fact, the Division tiled an almost identical suit under the NVRA 
for the same failure to properly maintain the voter registration list against the Indiana 
Secretary of State, who happened to be a Republican.'' The Authors criticize the filing of 
the Missouri suit because a federal judge dismissed the case, holding that DOJ needs to sue 
the individual counties at fault. However, it is ray understanding that the dismissal is being 
appealed by the Division, 

In the identical Indiana NV'RA suit, the Secretary of State agreed to remedy the 
violation and entered into a Consent Decree that was approved by a federal judge. See 


’’’The complaint is available athttp://www.iisdoj,gov/ci-t/voting/nvTa.'nio^nvra_comp.htni, Paragraph 13 of 
the complaint states, in part, that there are local election jurisdictions that “have not always followed the 
notice and timing requirements of Section 8 of the NVRA with respect to voters who may have moved. 
These praotices have resulted in the removal of voters from voter registration lists in elections for federal 
office prematurely in a manner not consistent with federal law, ’ 

' ’ See http:.''/wwi.v.usdoj.gov/'crr.''voting/nvratin_nvra_^comp.htm. The Indiana case was filed in 2006 when 1 
was no longer at the Division, although the investigation that led to the suit was authorized by the Acting 
Assistant Attorney General while T was still at the Division. 
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http://www.Li5doj.gov/crt/voting/nvrayin_nvra cd.pdf. The same is true of the NVRA 
iawsuit m New Jersey mentioned by the Authors - the defendants entered into a Consent 
Decree approved by a federal court, ^ 

The Authors criticize these three NVRA lawsuits, two of which were settled with 
the explicit approval of federal judges and one of which is on appeal. They fail to 
acknowledge that these three lawsuits were not the only NVRA lawsuits brought by the 
Division. Their disagreement is nothing more than a public policy dispute. They would 
have ordered the Division’s enforcement priorities differently than did the leadership of tlie 
Diwsion and the Department of Justice. The Division could not willfully ignore the list 
maintenance requirements of the NVRA, requirements that were reinforced by Congress in 
Section 303 of HAVA. List maintenance is required in both the NVRA and HAVA and it 
is tire responsibility of DOJ to enforce those laws. 


Georeia v. Ashcroft 

Finally, tire Authors claim that 1 failed to understand “that [my] role as a 
Department of Justice attorney was to repre.sent the ’United States of America.’ Instead, on 
several occasions [I] took actions indicating a stubborn view that the Department 
represented the Bush Administration, the Republican Party or the Assistant Attorney 
General.” I agree that a DOJ lawyer represents the United States, and I also believe that the 
Executive Branch should be run by the appointees of the President of the United States. 

The President’s appointees are vested with decision-making authority. During my 
time at the Department of Justice, I represented the United States, but I also represented the 
Bush Administration - which appointed my superiors, including the Assistant Attorney 
General to whom I reported. Every federal employee in the Executive Branch represents 
both his country and whichever Administration happens to occupy the White House. (The 
suggestion that I neglected my duties as a Department employee to instead serve as a 
Republican Party operative while T worked at the Division is insulting.) I do not believe 
that any “career professional” (myself included) has the right to disobey, or otherwise 
disregard, a politically-appointed superior simply because he disagrees wnth that superior’s 
policy choices and believes that he “represents the United States.” 

The final allegation the Authors bring to the Committee’s attention is that I “took a 
leading role” in the Georgia v. Ashcroft case and somehow violated the Federal Rules of 
Civil Procedure by attending an oral hearing held in this case when it was on remand 
before the district court. One of my duties as a career Counsel in the Front Office of tlie 
Division was monitoring all litigation in which the Voting Section was involved and 
reporting developments to my supervisors, including the Deputy Assistant Attorney 
General and the Assistant Attorney General. I did not take an active role in the litigation 
itself, such as taking depositions, interviewing witnesses, signing pleadings, or presenting 
oral arguments to the Judges, as the trial attorneys assigned to the case wore, although I 
certainly reviewed the work done in the case. I was under no obligation to file a Notice of 
Appearance under the applicable federal rules and I certainly was not required to do so 


United Stales v. State of Mew Jersey, Civil No, 06-4S89 (D. N.J. Ooiober 12, 2006). This lawsuit was filed 
over violalions of Section 3 of the NVRA as well Section 303(a) of HAVA. 
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simply because I attended an oral hearing (as did other Voting Section career lawyers 
whose names were not on the pleadings filed with the court), I made no presentations of 
my kind to the judges in the matter and did not in any other way put in an appearance in 

riiC 


Conclusion 


I have been a lawyer for over two decades. I have always practiced law in a 
professional and completely ethical manner, and dial includes the four years 1 worked at the 
Department of Justice. Paifisanship and politics played no part in the decisions 1 made or 
the legal advice and recommendations that I gave to my supervisors at the Civil Rights 
Division, including all three of the Assistant Attorney Generals for whom I worked, 1 
applied the law and prior precedent as I understood it to every case I was presented. I 
believe the facts and the subsequent couit decisions show that the decisions the Division 
made while I worked there were reasonable, easily defensible, and legally correct, contrary 
to the claims made by the Authors. 

The FEC can only flinction well when its commissioners engage in bipartisan 
consensus building to issue regulations, conduct audits, and enforce the law when 
conducting investigations of violations. The record that the four nominees have established 
over the past IS months while they have served on the Coirunission demonstrates our 
ability lo work together to enforce the Federal Election Campaign Act. 

Enforcement 

In enforcement matters, for e^cample, we have cast 1,094 voles. Voles on 
enforcemenl matters are a true test of the ability of Commissioners to work together on a 
nonpartisan basis, because these are votes that determine whether or not the Commissioners 
believe that a political candidate or political party or political committee have violated the 
law based on the investigation conducted by the FEC’s Office of General Counsel, hi 
2006, the percentage of split votes was only 0.9%, and in 2007, it was only 0.2% thi'ougli 
June 5. Ttiis is a remarkable achievement that shows that the Commissioners of both 
parties are intent on enforcing the law without regard to partisan advantage. 

Advisory Opinions 

The current Commission has voted on 42 Advisory Opinions, See Attachment A. 
Twenty-three of these opinions were adopted unanimously. Nine were adopted with only 
one dissenting vote. In three cases, the Commission split and was unable to approve a 
response to the requestor, Of the 39 cases in which the Commission issued an Opinion, I 
have cast only five dissenting votes. The record shows that every current Commissioner 
has dissented more than once during this period. There is a healthy diversity of opinion 
among lire Commissioners which is invaluable when considering the issues that cotnc 
before us. Overall, I think this record demonstrates a remarkable ability on the part of each 
Commissioner to work with his colleagues to reach agreement on difficult issues. 
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Regulations 

Since I was appointed to this position, tlie Commission has adopted seven (7) new 
Final Rules, and I voted as part of a bipartisan majority in each of tliose instances. The 
Commission also voted twice to retain existing rules. I dissented in one of those matters 
because I believed the Commission should undertake a rulemaking to produce additional 
regulations to provide guidance to the regulated community on the subject of when a 527 
organization becomes a federally regulated “political committee.”'^ The Commission’s 
rulemalcings are detailed at Attachment B. 

I am proud of my record at the Commission because it shows in concrete terms that 
I work together with my fellow Commissioners every day to achieve our common goals 
and objectives. This record also refutes any suggestion that I am unable or unwilling to 
enforce the law as it is written. I thank the Committee for this opportunity to respond to the 
criticisms that have been leveled against me. 



Hans A. von Spakovsky 



My statement on this matter has previously been provided to the Committee and is available at 

http://www.fec. gov.'''inembers/von_Spakovskyyspeeches/statement2 0060531. pdf. 
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Attachment A 


ADVISORY OPINIONS 


Date 

AO 

Nuinber 

AO Requestor 

Vote 

Dissenter(s) 

1/19/2006 

2005-20 

Pillsbury Winthrop Shaw Pitman 

6-0 


3/9/2006 

2006-01 

PAC For A Change (Boxer) 

6-0 


3/9/2006 

2006-02 

Robert Titley 

5-1 

Toner 

3/9/2006 

2006-06 

Francine Busby lor Congress 

4-2 

Toner, Mason 

3/23/2006 

2006-03 

Whirlpool Corp. PAC 

6-0 


3/29/2006 

2006-04 

Tancredo for Congress Conunitlee 

4-2 

Toner, von 
Spakovsky 

4/20/2006 

2006-07 

J.D, Hayworth for Congress 

4-1 

Weintraub 

4/20/2006 

2006-09 

American Institute for Certified 
Public Accountants PAC 

3-2 

AO not 
adopted. 

4/20/2006 

2006-1 1 

Washington Democratic State 
Central Committee 

4-1 

Lenhard 

4/20/2006 

2006-12 

intemational Association of 
Machinists & Aerospace Workers 

5-0 


5/4/2006 

2006-08 

Matthew Brooks 

4-2 

Weintraub, 

Walther 

5/4/2006 

2006-13 

Dennis Spivak 

6-0 


5/9/2006 

2006-16 

Nancy Detect 

6-0 


5/18/2006 

2006-15 

TransCanada Corp. 

5-1 

Walther 

6/5/2006 

2006-19 

Los Angeles County Democratic 
Party Central Committee 

5-1 

Walther 

6/22/2006 

2006-14 

National Restaurant Association 

PAC 

3-2 

AO not 
adopted. 

6/22/2006 

2006-17 

Berkeley Electric Cooperative Inc. 

5-0 


6/22/2006 

2006-18 

Kay Granger Campaign Fund 

4-1 

Lenhard 

6/30/2006 

2006-10 

EchoStar Satellite LLC 

5-1 

Toner 

8/29/2006 

2006-21 

Cantwell 2006 

6-0 


8/29/2006 

2006-26 

Texans for Henr>" Bonilla 

6-0 


9/6/2006 

2006-25 

Jon Kyi for US Senate 

6-0 


9/14/2006 

2006-22 

Wallace for Congress 

6-0 


10/4/2006 

2006-20 

Unity ‘08 

5-1 

von Spakovsky 

10/4/2006 

2006-24 

National Republican Senatorial 
Committee 

4-2 

Toner, von . 
Spakovsky 

10/13/2006 

2006-31 

Bob Casey for Pennsylvania 
Committee 

3-3 

AO not 
adopted. 

11/2/2004 

2006-29 

Rep. Mary Bono 

6-0 


1 1/9/2006 

2006-30 

ActBlue 

4-2 

Mason, 

Weintraub 




354 


Attachment A 


Date 

AO 

Number 

AO Requestor , ; - 

Vote 

: Dissenter(s) 

11/21/2006 

2006-32 

Progress for America 

4-2 

Toner, von 
Spakovskv 

12/21/2006 

2006-33 

National Association of Realtors 
PAC 

4-2 

Weintraub, 

Walther 

1/25/2007 

2006-35 

Kolbe for Congress 

4-0 


1/25/2007 

2006-37 

Kissin for Congress 

4-0 


2/S/2007 

2006-34 

Working Assets, Inc. 

6-0 


2/8/2007 

2006-36 

Green Senatorial Campaign 
Committee 

6-0 


2/8/2007 

2006-38 

Sen. Casey State Committee 

6-0 


3/1/2007 

2007-03 

Obama Exploratory Committee 

5-0 


3/8/2007 

2007-02 

Arizona Libertarian Party 

5-0 


3/22/2007 

2007-01 

Sen. Claire McCaskill 

5-0 


4/19/2007 

2007-04 

Atlatl, Inc, 

4-1 

von Spakovskv 

5/3/2007 

2007-05 

Erik Iverson 

4-0 


5/3/2007 

2007-06 

Libertarian Party of Indiana 

5-0 


3/31/2007 

2007-07 

Craig for US Con.gress 

5-0 
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Attachment B 


Rulemaking V'otes 


1 . Revised Explanation and Justification for Definitions of "Agent" for BCR.A. 

Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent 
Expenditures (11 CFR 109.3 and 300.2(b)), 71 Fed. Reg. 4,975 (Jan. 31, 2006). 

• Final vote, 4-2, taken January 23, 2006. Commissioners Lenhard, Mason, Toner 
and von Spakovsky voted affirmatively for the decision. Commissioners Walther 
and Weintraub dissented. 


2. Final Rules and Explanation and Justification on the Definition of Federal 
Election Activity (1 1 CFR 100.24), 71 Fed. Reg. 8,926 (Feb. 22, 2006). 

• Final vote, 6-0, taken February 9, 2006. Commissioners Lenhard, Mason, Toner, 
von Spakovsky, Walther, and Weintraub voted affirmatively for the decision. 


3. Interim Final Rule on the Definition of Federal Election Activity (Modifying the 
Definition of "In Connection with an Election in which a Candidate for Federal Office 
Appears on the Ballot" (11 CFR 100.24(a)(l)(iii)), 71 Fed. Reg. 14,357 (Mar. 22, 2000). 

• Final vote, 4-2, taken February 9, 2006. Commissioners Mason, Toner, von 
Spakovsky, and Walther voted affirmatively for the decision. Commissioners 
Lenhard and Weintraub dissented. 

• Final Explanation and Justification adopted on March 16, 2006. Commissioners 
Mason, Toner, von Spakovsky, and Walther voted affirmatively for the decision. 
Commissioners Lenhard and Weintraub dissented. 


4. Final Rules on the Definitions of "Solicit" and "Direct" (11 CFR 300.2(m) and 
(n)) , 71 Fed. Reg. 13,926 (Mar. 20, 2006). 

• Final vote, 4-2, taken March 13, 2006. Commissioners Mason, von Spakovsky, 
Toner, and Walther voted affirmatively for the decision. Commissioners Lenhard 
and Weintraub dissented. 


5. Final Rules and Explanation and Justification on Internet Communications, 71 
Fed. Reg. 18,589 (April 12, 2006). 

• Final vote, 6-0, taken March 27, 2006. Commissioners Lenhard, Mason, Toner, 
von Spakovsky, Walther, and Weintraub voted affirmatively for the decision. 


6 . 


Final Rules on Coordinated Communications, 71 Fed. Reg. 33,190 (June 8, 2006). 
Final vote, 6-0, taken April 7, 2006. Commissioners Lenhard, Mason, Toner, von 
Spakovsky, Walther, and Weintraub voted affirmatively for the decision. 
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* Final Explanation and Justification adopted, 6-0, on June 2, 2006. 

Commissioners Lenhard, Mason, Toner, von Spakovsky, Walther, and Weintraub 
voted affirmatively for the decision. 


7. Final Rules on Increase in Limitation on Authorized Committees Supporting 
Other Authorized Committees, 71 Fed. Reg. 54,899 (Sept. 20, 2006). 

• Final vote, 6-0, taken September 14, 2006. Commissioners Lenhard, Mason, 
Toner, von Spakovsky, Walther, and Weintraub voted affinnatively for the 
decision. 


8. Supplemental Explanation and .Tustification on Political Committee Status, 72 
Fed. Reg. 5,595 (Feb. 7, 2007). 

• Final vote, 4-2, taken January 31, 2007. Conmiissionens Lenhard, Mason, 
Walther, and Weintraub voted affirmatively for the decision. Commissioners 
Toner and von Spakovsky dissented. 


9. Finals Rules on Best Efforts in Administrative Fmes Challenges, 72 Fed. Reg. 
14,662 (March 29, 2007). 

• Final vote, 5-0, taken on March 22, 2007. Commissioners Lenhard, Mason, von 
Spakovsky, Walther, and Weintraub voted aflfitraatively for the decision. 
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Executive Summary 

Represenlalive John Conyers, Jr., Ihe Ranking Democrat on the House Judiciary 
Committee, asked the Democratie staff to conduct an investigation into irregularities reported in 
the Ohio presidential election and to prepare a Status Report concerning the same prior to the 
Joint Meeting of Congress scheduled for January^ 6, 2005, to receive and consider the votes of the 
electoral college for president. The following Report includes a brief chronology of the events; 
summarizes the relevant background law; provides detailed findings (including factual findings 
and legal analysis); and describes various recommendations for acting on this Report going 
forw^ard. 

We have found numerous, serious election irregularities in the Ohio presidential 
election, which resulted in a significant disenfranchisement of voters. Cumulatively, these 
irregularities, which affected hundreds of thousand of votes and voters in Ohio, raise grave 
doubts regarding whether it can be said the Ohio electors selected on December 13, 2004, were 
chosen in a manner that conforms to Ohio law, let alone federal requirements and 
constitutional standards. 

This report, therefore, makes three recommendations: (1) consistent with the 
requirements of the United States Constitution concerning the counting of electoral votes by 
Congress and Federal law implementing these requirements, there are ample grounds for 
challenging the electors from the State of Ohio; (2) Congress should engage in further 
hearings into the widespread irregularities reported in Ohio; we believe the problems are 
serious enough to warrant the appointment of a joint select Committee of the House and 
Senate to investigate and report back to the Members; and (3) Congress needs to enact 
election reform to restore our people^s trust in our democracy. These changes should include 
putting in place more specific federal protections for federal elections, particularly in the areas 
of audit capability for electronic voting machines and casting and counting of provisional 
ballots, as well as other needed changes to federal and state election laws. 

With regards to our factual finding, in brief, we find that there were massive and 
unprecedented voter irregularities and anomalies in Ohio. In many cases these irregularities 
were caused by intentional misconduct and illegal behavior, much of it involving Secretary of 
State J. Kenneth Blackwell, the co-chair of the Bush-Cheney^ campaign in Ohio. 

First, in the run up to election day, the following actions by Mr. Blackwell, the 
Republican Party and election ojficials disenfranchised hundreds of thousands of Ohio 
citizens, predominantly minority and Democratic voters: 

• The misallocation of voting machines led to unprecedented long lines that 

disenfranchised scores, if not hundreds of thousands, of predominantly minority 
and Democratic voters . This was illustrated by the fact that the Washington Post 
reported that in Franklin County, “27 of the 30 wards with the most machines per 
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registered voter showed majorities (or Bush. 

At the other end of the spectrum, six of the 
seven wards with the Icwest macitines 
delivered large margins for Kerry.”' Among 
other things, the conscious failure to provide 
suiricicnt voting machinery violates the Ohio 
Revised Code which requires the Boards of 
Elections to "provide adequate facilities at 
each polling place for conducting the 
election.” 

• Mr. Blackwell’s decision to restrict 
nruvlslonal ballots resulted in the 
disenfranchisement of tens, if not 
hundreds, of thousands of voters, 
again predominantly minority and 

decision departed from past Ohio law 
on provisional ballots, and there is no 
evidence that a broader construction 
would have led to any significant 
disruption at the polling places, and 
did not do so In other states. 

• Mr. Blackwell’s widely reviled 
decision to reject voter registration 
applications based on paper w eight may have reiulted In thousandi of new voters 
not being registered in time for the 2004 election. 

• The Ohio Republican Party’s decision to engage In preelection “caging” tactics, 
selectively targeting .^5.000 jiredominantlv minority voten for intimidation had a 
negative impact on voter turnout. The Third Circuit found these activities to be illegal 
and in direct violation of consent decrees barring the Republican Party from targeting 
minority voters for poll challenges. 

' The Ohio Republican Party’s decision to utilize thousands of partisan challengers 
concentrated In minority and Democratic areas IlkeK disenfranchised tens of 
thousands of legal voters, who were not only intimidated, but became discouraged 
by the long llne.s. Shockingly, these disruptions were publicly predicted and 
acknowledged by Republican ulTicials: Mark Weaver, a lawyer for the Ohio Republican 
Party, admitted the challenges “can't help but create chaos, longer lines and frustration." 

• Mr. Blackwell’s decision to prevent voters who reuuested absentee ballots but did 
not receive them on a timely basis from being able to receive provisional ballots 



‘True peace i» not merely tlie absence nf tension, it bi 
the presence of justice " 

^ Martin Luther King Jr. 


‘See Powell and Slovin, xtipra. 
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likely disenfranchised thousands, if not tens of thousands, of voters, particularly 
seniors. A federal court found Mr. Blackwell’s order to be illegal and in violation of 
HAVA. 

Second, on election day, there were numerous unexplained anomalies and 
irregularities involving hundreds of thousands of votes that have yet to be accounted for: 

• There were widespread instances of intimidation and misinformation in violation of 
the Voting Rights Act, the Civil Rights Act of 1968. Equal Protection. Due Process 
and the Ohio right to vote. Mr. Blackwell’s apparent failure to institute a single 
investigation into these many serious allegations represents a violation of his statutory 
duty under Ohio law to investigate election irregularities. 

• We learned of improper purging and other registration errors by election officials 
that likely disenfranchised tens of thousands of voters statewide. The Greater 
Cleveland Voter Registration Coalition projects that in Cuyahoga County alone over 
10,000 Ohio citizens lost their right to vote as a result of official registration errors. 

• There were 93.000 spoiled ballots where no vote was cast for president the vast 
majorit^^ of which have yet to be inspected. The problem w as particularly acute in tw o 
precincts in Montgomery County which had an undervote rate of over 25% each - 
accounting for nearly 6,000 voters w^ho stood in line to vote, but purportedly declined to 
vote for president. 

• There were numerous, significant unexplained irregularities in other counties 
throughout the state: ti) in Mahoning county at least 25 electronic machines transferred 
an unknown number of Kerry votes to the Bush column; (ii) Warren County locked out 
public observers from vote counting citing an FBI warning about a potential terrorist 
threat, yet the FBI states that it issued no such warning; (iii) the voting records of Perry 
county show^ significantly more votes than voters in some precincts, significantly less 
ballots than voters in other precincts, and voters casting more than one ballot; (iv) in 
Butler county a down ballot and underfunded Democratic State Supreme Court candidate 
implausibly received more votes than the best funded Democratic Presidential candidate 
in history; (v) in Cuyahoga county, poll worker error may have led to little knowm third- 
party candidates receiving twenty times more votes than such candidates had ever 
received in otherwise reliably Democratic leaning areas; (vi) in Miami county, voter 
turnout was an improbable and highly suspect 98.55 percent, and after 100 percent of the 
precincts were reported, an additional 19,000 extra votes w ere recorded for President 
Bush. 

Third, in the post-election period we learned of numerous irregularities in tallying 
provisional ballots and conducting and completing the recount that disenfanchised thousands 
of voters and call the entire recount procedure into question (as of this date the recount is still not 
complete) : 

• Mr. Blackwell’s failure to articulate clear and consistent standards for the counting 
of provisional ballots resulted in the loss of thousands of predominantly minor1t^^ 
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votes, Tn Cuyahoga County alone, the laek of guidanee and the ultimate narrow and 
arbitrary review standards significantly contributed to the fact that 8,099 out of 24,472 
provisional ballots were ruled invalid, the highest proportion in the state. 

• Mr. Blackwell ’5 failure to issue specific standards for the recount contributed to a lack 
of uniformity in violation of both the Due Process Clause and the Equal Protection 
Clauses. We found innumerable irregularities in the recount in violation of Ohio law, 
including (i) counties which did not randomly select the precinct samples; (ii) counties 
which did not conduct a full hand court after the 3% hand and machine counts did not 
match; (iii) counties which allowed for irregular marking of ballots and failed to secure 
and store ballots and machinery; and (iv) counties which prevented witnesses for 
candidates from observing the various aspects of the recount. 

• The votint; computer company Triad has essentially admitted that it enaaaed in a 
course of behavior during the recount in numerous counties to provide “cheat 
sheets” to those counting the ballots. The cheat sheets informed election oflicials how 
many votes they should find for each candidate, and how many over and under votes they 
should calculate to match the machine count. Tn that way, they could avoid doing a full 
county-wide hand recount mandated by state law. 

Chronology of EA^ents 

The Lead Up to the 2004 Ohio Presidential Election In Ohio - In the days leading up to 
election day 2004, a consensus appeared to have emerged among observers that the state of Ohio 
would be one of the battleground states that would decide who would be elected the Forty-fourth 
President of the United States." Both the Democratic and Republican Presidential campaigns, as 
well as outside groups, had spent considerable time and resources to win the state, but the day 
before the election, the Democratic candidate, Senator John Kerry, appeared to have the edge.' 
The Democratic Party also had vastly outperformed its Republican counterparts in registering 
voters in this key state.^ 

Election Day - Numerous irregularities were reported throughout Ohio. In particular, in 
predominately Democratic and African-American areas, the voting process was chaotic, taxing 
and ultimately fruitless for many. The repeated and suspicious challenges of voter eligibility and 
a lack of inadequate number of voting machines in these areas worked in concert to slow voting 


^See, e.g. Susan Page, Swing States Lean to Kerryr Democrat Ties Bush Nationally, USA 
Today, Nov. 1, 2004; Anne E. Kornblut, Big Push lo the Finish: Bush, Kerry Make Last Stand 
in Crucial Stales, Boston Globe, Nov. 1 , 2004; Mike Allen and Lois Romano, A Feverish 
Pitch in Final Horns, Wash. Post, Oct. 31, 2004. 

'’See Page, supra. 

‘^See Ford Fessenden, A Big increase Of New Voters in Swing States, N.Y. Ttvies, Sept. 
26, 2004. 
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DEMOCRACY AT RISK: THE 2004 ELECTION IN OHIO 
EXECUTIVE SUMMARY 


1. Background 


In December 2004, the DNC announced a comprehensive investigative study and 
analysis of election administration issues arising from the conduct of the 2004 
general election in Ohio. The DNC decided to undertake this study because of the 
many reports, made to the Democratic Party, appearing in the press and made to 
advocacy groups, immediately after the election, of problems in the 
administration of the election in that state — problems that prevented many Ohio 
citizens who showed up at the polls to be able to vote and to have their vote 
counted. Although significant problems were reported in several states, the DNC 
decided to concentrate on Ohio because it was a pivotal state in the election and 
was the focus of extensive litigation and questions relating to administration of 
the election, both before and after Election Day. 

The purpose of this investigation was not to challenge or question the results of 
the election in any way. Rather, the purpose of this effort was to fulfill the 
Democratic Party’s commitment to ensuring that every eligible voter can vote and 
that every vote is counted. This study, accordingly, was intended to address the 
legitimate questions and concerns that have been raised and to develop factual 
information that would be important and useful in crafting further necessary 
election reforms. 

The investigation sought to address the following key questions, among others: 

• Were the numbers of voting machines, official pollworkers and other 
resources adequate? If not, did the shortage, in effect, lead to people 
waiting much longer than they should have in order to vote? Were there 
differences in how long people had to wait based on race, income or other 
factors? 

• The Help America Vote Act (“HAVA”), passed by Congress in the wake 
of the 2000 Florida election problems, requires that voters who show up at 
the polls and believe they are registered but aren’t on the voter list be 
allowed to cast a “provisional ball of ’ — a special, paper ballot that is put 
aside, separate from other ballots, and considered later. Different states 
and counties had different rules about how and under what circumstances 
to count those ballots. It’s much better to be able to cast a regular vote 
than a provisional ballot: In Ohio more than 20 percent of provisional 
ballots cast were not counted. The number of voters forced to cast 
provisional ballots in Ohio was very high compared with other states. 
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What accounted for that? Were there problems in the timely processing of 
registration applications, or with purges and/or with other issues in the 
development and maintenance of registered voter lists? 

• Why were approximately one quarter of the provisional ballots cast found 
to be invalid? Were there more invalid provisional ballots in particular 
jurisdictions or among particular race or income groups? Why were so 
many people who thought they had registered in the correct precinct, 
ultimately found not to be on the registered voter list for that precinct? 

• Were there anomalies in the reported voting results compared, for 
example, with exit polls or with a county’s voting history that cannot be 
explained by factors other than machine malfunction, misreporting and/or 
mistabulation? 

• Did the DRE (touchscreen) voting machines in use for the first time 
function properly? Were proper security, logic and accuracy testing and 
other procedures consistently followed? 

2. Study Team and Methodology 

To address these questions, the DNC assembled the following team: 

Voting Experience in Ohio — Survey Research: 

Diane Feldman, The Feldman Group 

Cornell Belcher, brilliant comers Research and Strategies 

Quantitative Analysis of Precinct Level Data: 

Michael C. Herron, Ph.D., Associate Professor of Government, Dartmouth 
College; Former Research Fellow, Center for Basic Research in the Social 
Sciences, Harvard University; former Faculty Associate, Institute for Policy 
Research, Northwestern University 

Walter Richard Mebane, Jr., Ph.D., Professor of Government, Cornell University; 
former Visiting Scholar Center for Basic Research in the Social Sciences, Harvard 
University and former Visiting Associate Professor, Dept, of Social and Decision 
Sciences, Carnegie Mellon University 

Jasjeet Singh Sekhon, Ph.D., Associate Professor of Government, Harvard 
University 
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Voting Machine Technology: 

Juan M. Jover, Ph D., Chaimian and Co-Founder of Phyten Technologies; former 
Partner, Silicon Design Experts; former Director of Business Planning, American 
Express 

Dan S. Wallach, Ph.D., Associate Professor of Computer Science and Electrical 
and Computer Engineering, Rice University 

Data Collection and Assembly: 

Eric Greenwald, Esq., Deputy Voter Protection Director for Ohio, 2004, 
Democratic National Committee/Kerry-Ed wards 2004 

Julie Andreeff Jensen, Esq. Voter Protection Coordinator, Cuyahoga County, 
Ohio, 2004, Democratic National Committee/Kerry -Edwards 2004 

Project Management: 

Donna Brazile, Chair, DNC Voting Rights Institute 

Lina Brunton, DNC Targeting Director 

Vincent Fry, Executive Director, DNC Voting Rights Institute 

Monica Marvin, Esq., Brazile & Associates, Project Coordinator 

Joseph E. Sandler, Esq., DNC General Counsel 

The study methodology consisted of several basic components, which are 
described in detail in the individual chapters of the report: 

( 1) A statewide random survey of Ohioans (conducted January 30 - February 2, 
2005) who voted or went to the polls with the intention of voting in the 2004 
general election; sample size: 1,201. 

(2) Two surveys related to provisional ballot voters: a survey of 400 provisional 
ballot voters in Cuyahoga County (includes Cleveland and surrounding cities) 
and a survey of non-provisional voters in Cuyahoga County, each of whom 
was paired with a geographically similar person from the provisional ballot 
survey. In order to do this survey in the most thorough manner possible, it 
was necessary to do these two separate polls, which was costly and time- 
consuming. It was therefore necessary to limit the surveys to one county. 
Cuyahoga County was selected because a higher percentage of provisional 
ballots were NOT counted in that county compared to other counties. 
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(3) Comprehensive analysis of all available precinct data on voter registration, 
turnout, election results, absentee ballots cast, provisional ballots cast and 
counted, number of voting machines/booths in each precinct, and number of 
poll workers in each precinct. 

(4) Analysis of above data by voting machine technology team. 

(5) Comprehensive collection and analysis of available reports received by 
DNC Voter Protection teams in Ohio on Election Day. 

3. Highlights of Findings 


A. Substantial numbers of voters experienced problems in voting and 
these problems varied significantly by race, geography and type of 
voting machine and tabulation system that was used. 

• Overall, 28 percent of Ohio voters reported problems with their 
voting experience, including ballot problems, locating their proper 
polling place and/or intimidation. 

• Twice as many African American voters as white voters reported 
experiencing problems at the polls (52 percent vs. 25 percent). 

• Touchscreen voting machines — also known as “direct recording 
equipmenf ’ or “DRE” machines — were used for the first time in a 
number of counties. Voters in counties using touchscreen voting 
machines reported experiencing far more problems than voters in 
other counties — 56 percent vs. 28 percent statewide. 

• This problem was particularly acute in Franklin County (which 
includes Columbus and surrounding areas) where 70 percent of 
voters reported problems with their voting experience. Franklin is 
one of the major urban counties in Ohio with a significant percentage 
of lower-income and minority voters. 

• There was a vast disparity in the level of confidence in the election 
system among Ohio voters based on race: 71 percent of whites are 
very confident their vote was counted coirectly versus 19 percent of 
African Americans. 

• Overall, nearly one-quarter of all Ohio voters reported that their 
experience in 2004 has made them less confident about the reliability 
of elections in Ohio. 
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B. Scarcity of voting equipment caused long lines and deterred people 
from voting. These problems varied significantly by race and type of 
voting machine. 

• Scarcity of voting machines caused long lines that deterred many 
people from voting. Three percent of voters who went to the polls 
left their polling places and did not return due to the long lines. 

• Counties using DRE (touchscreen) voting machines witnessed ionger 
waits, with more than half (52 percent) of voters in these counties 
waiting more than twenty minutes. 

• Of the counties using DRE (touchscreen) voting machines, Franklin 
County (Columbus and surrounding cities) was the worst — 74 
percent of voters waited more than twenty minutes to vote. There 
were also proportionally fewer voting machines in Franklin County’s 
minority neighborhoods than in its predominantiy white 
neighborhoods. 

• Statewide, African American voters reported waiting an average of 
52 minutes before voting whiie white voters reported waiting an 
average of 18 minutes. 

• Overall, 20 percent of white Ohio voters reported waiting more than 
twenty minutes, while 44 percent of African American voters 
reported doing so. 

C. Provisional ballots were vastly overused in Ohio and tbe types of 
voters forced to vote provisionally varied significantly by registration 
status, residential mobility and race. Anecdotal evidence suggests 
these problems were due to extremely faulty election administration. 

• 158,642 provisional ballots were cast in Ohio, equaling 2.8 percent 
of all votes cast for President — compared with 0.9 percent for 
Pennsylvania and 0.3 percent for Florida. Indeed, only 27,742 
provisional ballots were cast in Florida, which had 135 percent more 
votes cast for President than were cast in Ohio. 

• New registrants were much more likely to be required to cast ballots 
provisionally: 26.5 percent of voters who first registered to vote in 
2004 were required to cast a provisional ballot versus 2.5 percent of 
voters who registered before 2004. 

• Residential mobility was also associated with the likelihood of 
casting a provisional ballot: Voters who had moved since the last 
time they voted were 6.7 times more likely to vote provisionally. 
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Voters who had lived at their current address for less than five years 
were seven times more likely to cast provisional ballots than those 
who have lived at their current address for more than five years. 

Persons who rent their homes were 2. 1 times more likely to cast 
provisional ballots than homeowners. 

Again, in order to do a more intensive study, the DNC team did two 
surveys of voters in Cuyahoga County (Cleveland and surrounding 
areas) — a survey of those who cast provisional ballots in Cuyahoga 
County and a survey of non-provisional voters in Cuyahoga County. 
Of provisional voters in Cuyahoga County, 35 percent were African 
American, compared to 25 percent of non-provisional voters, 
matched by geography. African American voters were 1 .2 times 
more likely than white voters to be required to vote provisionally. 

These racial differences hold even when related differences in 
mobility are accounted for: African American voters who had voted 
in the past hut had moved since the last time they voted were nearly 
twice as likely to he forced to vote provisionally than white voters 
who had voted in the past but had moved since the last time they 
voted. 

Voters between the ages of 18 and 54 were far more likely to be 
forced to vote provisionally than voters over the age of 55, even 
when registration and residential mobility effects were taken into 
account. 

Overall, 78 percent of provisional ballots in Ohio were counted 
whereas only 66.2 percent of provisional ballots in Cuyahoga 
County were counted. 

Reports submitted to the DNC’s Voter Protection Teams made it 
clear that many election officials and poll workers did not 
understand the provisional ballot rules and made many significant 
mistakes: 

1 . in requiring voters to vote provisionally; 

2. in not offering ballots to voters when they should have been 
allowed to vote provisionally; 

3. in running out of provisional ballots; or 

4. in failing to handle ballots as legally required. 
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D. Identification requirements were illegally administered and the effects 
varied significantly by race and age. 

• Under Ohio law, the only voters who should have been asked for 
identification were those voting in their first Federal election who 
had registered by mail but did not provide identification in their 
registration application. Although only 7 percent of all Ohio voters 
were newly registered (and only a small percentage of those voters 
registered by mail and failed to provide identification in their 
registration application), more than one third (37 percent) reported 
being asked to provide identification. — meaning large numbers of 
voters were illegally required to produce identification. 

• For example, only 23 percent of provisional ballot voters in 
Cuyahoga County were in fact newly registered, but 71 percent were 
forced to provide identification. 

• African American voters statewide were 47 percent more likely to be 
required to show identification than white voters. Indeed, 61 percent 
of African American men reported being asked to provide 
identification at the polls. 

• Although statewide only 22 percent of voters under age 30 were in 
fact newly registered, 67 percent of these voters reported being 
required to provide identification. 

• Overall, 36 percent of previously registered voters reported being 
required to provide identification. — a requirement that was both 
unnecessary and illegal. 

E. There were significant problems in processing new registrations and 
these problems varied by race and county. 

• Statewide, 2 percent of voters overall reported having their 
registration status challenged at the polls — but only 1 percent of 
white voters who were actually registered reported such problems 
versus 4 percent of African American voters who were actually 
registered. 

• African American women and younger African Americans 
experienced the most registration problems. 

• Ballot problems varied across counties, with Cuyahoga County (3 
percent) experiencing the most trouble. 
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• Reports received by DNC Voter Protection Teams indicated that 
local boards of election were simply unprepared to process the 
dramatic surge in voter registration applications. This problem was 
compounded by contradictory and incoherent directives from the 
Ohio Secretary of State. 

F. Many voters experienced intimidation and this experience varied 
significantly by race. 

• 6 percent of all voters reported feelings of intimidation. 

• Statewide, 16 percent of African Americans reported experiencing 
intimidation versus only 5 percent of white voters. 

• Reports received by the DNC Voter Protection Teams included 
voters being told falsely that if they had outstanding parldng tickets 
or car payments they would be arrested at the polls. 

G Voters were less likely to have their votes counted in connties using 
punchcard machines and optical scan machines that were centrally 
tabulated. 

• There is a difference in the residual vote rate (i.e., many ballots cast 
with few valid presidential votes counted) depending upon the type 
of machine used: optical scan voting machines that were tabulated at 
the precinct where the votes were cast (precinct-tabulated optical 
scan machines); optical scan voting machines that were tabulated at 

a central terminal (centrally tabulated optical scan machines); DRE 
(touchscreen) machines; or punchcard machines. 

• The median residual vote rate in those precincts using precinct- 
tabulated optical scan machines is within a normal range — while that 
rate in punchcard precincts is more than twice as large, and is clearly 
unacceptable. 

• Unexpectedly high residual vote rates also occurred in centrally 
tabulated optical scan precincts. 

• In DRE (touchscreen) and precinct-tabulated optical scan precincts, 
the higher number of machines per voter, increased the odds that the 
votes would be counted. With fewer machines per voter — a 
widespread problem in Ohio this time, as noted above — polling 
places became more crowded and voters were less likely to talce the 
time to check or correct their ballots. 
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• The residual vote rate is higher in precincts where the proportion 
voting for Kerry was higher. 

H. The study findings and independent analysis indicate that the use of 
DRE (touchscreen) machines is highly problematic and the use of 
precinct-tabulated optical scan systems is vastly preferable if 
accessibility issues can be successfully addressed. 

• As the study findings summarized above indicate, use of DRE 
(touchscreen) machines was problematic in terms of deterring voters, 
voters reporting experiencing problems, long waits and, where 
machines were scarce, which was widespread, actual loss of votes — 
i.e., votes cast but not counted. 

• Team experts have confirmed that DRE (touchscreen) systems are 
consistently shown to have higher residual vote rates than optical 
scan systems even though DRE systems are specifically designed to 
produce high valid vote rates. 

• Our team expert points out that current DRE (touchscreen) systems 
are extremely expensive to procure and maintain — which makes it 
unlikely that sufficient numbers could ever be purchased to remedy 
the scarcity problems detected in the study. 

• While there is no reliable evidence of actual fraud in the use of these 
machines in Ohio in 2004, our expert advises that DRE 
(touchscreen) machines are not sufficiently safeguarded against 
fraud and are less usable for the broad population of voters than 
earlier simpler technologies; and that existing standards and 
practices for certification are insufficient to ensure the security 
requirements of DRE (touchscreen) systems. 

• A voter-verified paper trail or equivalent system would address the 
security of DRE (touchscreen) systems while preserving their 
attractive features such as enhanced accessibility for disabled voters. 

• Precinct based optical scan systems remain superior, however, with 
respect to ensuring that everyone’s vote is counted. 

• One attractive alternative is the use of a computer-assisted optical 
scan ballot marking device, which would enable voters who need the 
accessibility feature of DRE (touchscreen) systems to use a computer 
to actually mark the optical scan ballot. Other voters would use a 
standard marking pen. Only one computer device per precinct would 
likely be necessary. 
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The statistical study of precinct-level data does not suggest the 
occurrence of widespread fraud that systematically misallocated votes 
from Kerry to Bush 

• The tendency to vote for Kerry in 2004 was the same as the tendency 
to vote for the Democratic candidate for governor in 2002 (Hagan). 
That the pattern of voting for Kerry is so similar to the pattern of 
voting for the Democratic candidate for governor in 2002 is, in the 
opinion of the team’s political science experts, strong evidence 
against the claim that widespread fraud systematically misallocated 
votes from Kerry to Bush. 

• Kerry’s support across precincts also increased with the support for 
Eric Fingerhut, the Democratic nominee for U.S. Senate, and 
decreased with the support for Issue I (ballot initiative opposing 
same-sex marriage) and increased with the proportion of African 
American votes. Again this is the pattern that would be expected 
and is not consistent with claims of widespread fraud that 
misallocated votes from Kerry to Bush. 
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The Honorable Jerrold Nadler, Chairman 

The Honorable Trent Franks, Ranking Member 

Subcommittee on the Constitution, Civil Rights, and Civil Liberties 

Committee on the Judiciary 

B353 Rayburn House Office Building 

Washington, DC 20515 

Re; Statement of People For the American Way, 

Subcommittee Hearing; ‘'Lessons Learned from the 2004 Presidential Election” 

Dear Chainnan Nadler and Ranking Member Franks; 

On behalf of the hundreds of thousands of members of People For the American Way. 1 thank 
you for the opportunity to submit this statement for the record of the hearing entitled “Lessons 
Learned from the 2004 Presidential Election.” The right to vote is fundamental, and since our 
founding by Norman Lear. Barbara Jordan, and other civic, religious, business and civil rights 
leaders, People For the American Way has sought to empower those who have been traditionally 
underrepresented at the polls, particularly young voters and people of color. 

Earlier this year, People For the American Way announced its support’ for the Committee’s 
investigation into serious problems and voter suppression activities that took place in Ohio under 
former Secretary of State J. Kenneth Blackwell. There is no question that numerous problems 
were uncovered during the 2004 elections in Ohio. In addition to massive Election Protection 
mobilization efforts that took place throughout Ohio, our affiliate People For the American Way 
Foundation hosted multiple hearings in Cleveland and Columbus in order to document voters’ 
problems. In fact, as a result of these hearings and the thousands of complaints collected through 
the Election Protection coalition. People For the American Way Foundation and other voting 
rights allies including the National Voting Rights Institute and the Lawyers' Committee for Civil 
Rights Under Law, filed a lawsuit on behalf of the League of Women Voters in Ohio and other 
individual plaintiffs against Secretary Blackwell. The lawsuit sought a change in the state's 
maladiTiinistration of the voting process. 

Programs such as Election Protection have served to protect voters at the polls and address the 
real problems in our electoral system. The Election Protection coalition has been able to identily 
and document actual problems at the polls and provide recommendations for positive reforms. 
This has been accomplished through the coordination and deployment of thousands of volunteers 
across the country to serve as poll monitors to assist voters as they attempted to exercise their 
right to vote. The data collected from volunteers and voters through reports from the field and 
through the Election Protection Hotline clearly evidence a need for election officials to address 
the issues such as voter harassment and intimidation, deceptive practices, voter caging, non- 


’ Enclosed. 


2000 M Street, NW ♦ Suite 400 ♦ WasMnglon, DC 20036 
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compliance with minority language and accessibility laws to name a few'. In 2004, People For 
the American Way Foundation and our allies released a preliminary report entitled, ‘’Shattering 
the Myth, An Initial Snapshot of Voter Disenfranchisement in the 2004 Elections,”^ which 
exposed some of those stories, including; 

• ‘’Republican challengei’s were physically blocking access to polls with cars and 
bodies,” [Kalamazoo, Michigan] 

• ‘' A first time voter was denied tlie opportunity to vote, l ie had di in cully with the 
lever used to close the booth and when he asked a question, he was told to use the 
lever to close it. FJowever, closing it caused him to cast a blank ballot. Tiieri he was 
told to leave because there were no provisions for his tnisbikes.” [Wtuxen County, 
•Michigan] 

• “One Republican poll challenger was reported by several voters to be intimidating 
poll workers and voters by standing too close to poll workers, writing down things 
and calling out on his phone. He was described as very aggressive in his actions. 
Voters called police who threatened to arrest challenger, but he chose to leave at 
that point,” [Wayne County, Michigan] 

• “A report came in of black voters in a predominantly white neighborhood being 
challenged by Republican challengers who requested proof of ID, residence, and 
signature. The challengers reportedly did not make similar demands on white voters. 
At the same polling place, when black voters asked questions of election officials, the 
officials reportedly refused to answer, telling them "it’s very simple,” while providing 
white voters with any requested Information or assistance.” [St. Louis, Missouri] 

• “A voter registered to vote in September. When she went to the polling place on 
Election Day, they said she was not registered and refused to give her a provisional 
ballot.” [Cuyahoga County, Ohio] 

• “One entire polling place in had to ‘shutdown’ at 9:25am on Election Day because 
there were no working machines. It is unclear whether this polling place ever re- 
opened." [Cuyahoga County, Ohio] 

• “A voter in Franklin County received information purporting to be from the county 
alerting him that since he moved, he would have to vote by provisional ballot. The 
voter had not moved and had lived at the address for 10-15 years.” [Franklin County, 
Ohio] 

Additionally, the Election Protection coalition received and responded to numerous complaints 
throughout the country in the 2006 election. What we found was that dirty tricks and deceptive 
practices were as pervasive and brazen as ever. In Orange County, California, a Congressional 
candidate sent out letters in Spanish to approximately 14,000 Hispanic registered voters warning 


^ Enclosed. 
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it was a crime for immigrants to vote in federal elections, and threatening voters that there 
citizenship status would be checked against a federal database. Since immigrants who are 
naturalized citizens have as much right to vote as any other citizen, and since no such database is 
used in elections, these statements were outright lies. In Maryland, fliers were handed out in 
Prince Georges County and predominantly African American neighborhoods with the heading 
"Democratic Sample Ballot" and photos of Democrat Kweisi Mfijme, along with the names of 
the Republican candidates for Senator and Governor, implying an endorsement. Voters in 
Virginia received recorded "robocalls,” sometimes late at night that falsely stated that the 
recipient of the call was registered in another State and would face criminal charges if they came 
to the polls. 

2006 also brought several reports from voters in Pima County, Arizona that a group of people, 
likely associated with "United States Constitution Enforcement (USCE),” were appearing at 
various polling locations under the pretext of preventing illegal immigrants from voting 
fraudulently. In Dona Ana County, New Mexico, a voter received several campaign phone calls 
telling her to vote, but at a polling place that didn't exist. Furthermore, in Accomack and 
Northampton Counties, Virginia, the Election Protection coalition documented complaints from 
democratic voters who reported receiving phone calls from purported election officials advising 
that they don't need to vote on Election Day and would be prosecuted if they showed up at the 
polls. 

The Election Protection coalition was also active during the 2008 primary season, In February, 
People For the American Way Foundation issued a report, “Will Problems in Early Primaries 
Affect the Buckeye State?"^ It documents the persistent problems voters experienced on Super 
Tuesday, in the Potomac primaries, and other recent federal elections, forecasting the kinds of 
problems that Ohio might see in its own election, and offering possible solutions for election 
officials. On March 4, poll monitors and roving attorneys were dispatched in key precincts in 
Cuyahoga County to assist voters with questions about where and when to vote, what kinds of ED 
were required, and what to do if their names were somehow removed from the voting lists, they 
were directed to the wrong polling place, or they were challenged at the polls. Volunteers also 
distributed Voters’ Bills of Rights. The coalition’s toll-free voter assistance hotline, 1-866-OlJR 
VOTE, was available statewide to provide voters with live, free legal and general assistance to 
help them vote. National organizations like People For the American Way Foundation, 
Advancement Proj ect, the National Association for the Advancement of Colored People, the 
Lawyers' Committee for the Civil Rights Under Law, and the African American Ministers 
Leadership Council’s Victory Through Voting program were joined in this effort by SEIU Local 
1 199, United Pastors in Mission, and Progress Ohio. 

Election Protection will continue leading up to and on Election Day, November 4. Currently 
People For the American Way Foundation is developing toolkits to arm voters in key states with 
knowledge about voter ED requirements and their voting rights. Michigan'’ and Ohio toolkits are 
already available on the Democracy Campmgn web site^. More states will soon follow. 


^ Enclosed. 

Enclosed. 

^ http://www.workingfordemocracy.org 
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People For the American Way agrees that the integrity of the electoral process must be protected, 
but this can only be done by addressing actual problems that truly serve to undermine voter 
participation and confidence. Such problems include procedures and actions by individuals and 
election administrators that will prevent eligible voters from participating in the electoral 
process. Voter intimidation and harassment of voters at the polls are some of the more obvious 
forms of activities that disenfranchise voters and contribute to a lack of integrity in our election 
process. Actions such as election officials removing eligible voters from the registration rolls, 
the destruction of voter registration cards because of registrants’ political affiliation, and the 
mass challenging of minority voters at the polling places also must be addressed. 

People For the American Way looks forward to working with Congress to protect the 
fundamental right to vote for all Americans. In order to do that we must focus on enacting 
positive reforms and removing barriers to the ballot. Our goal is simple and should be 
unquestioned in the United States of America: an electoral system that guarantees every citizen 
the right to vote and that facilitates rather than frustrates every citizen’s ability to cast a vote that 
is fairly and accurately counted. 

Sincerely, 

Tanya Clay House 
Directory, Public Policy 
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February 26, 2008 

The Honorable Jerrold Nadler, Chairman 

House Judiciary Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
B-353 Rayburn House Office Building 
Washington, DC 20515 

Dear Chainnan Nadler: 

On behalf of the more than one million members and activists of People For the American Way 
(PFAW), 1 would like to extend our full support for the Committee's investigation into the 
serious problems and voter suppression activities that took place in Ohio under former Secretary 
of State J. Kenneth Blackwell. 

There is no question that numerous problems were uncovered during the 2004 elections in Ohio. 
In addition to massive Election Protection mobilization efforts that took place throughout Ohio, 
our affiliate PFAW Foundation hosted multiple hearings in Cleveland and Columbus in order to 
document voters’ problems. In fact, as a result of these hearings and the thousands of complaints 
collected through the Election Protection coalition, PFAW Foundation and other voting rights 
allies including the National Voting Rights Institute and the Lawyers' Committee for Civil Rights 
Under Law, filed a lawsuit on behalf of the League of Women Voters in Ohio and other 
individual plaintiffs against Secretary Blackwell. The lawsuit sought a change in the state's 
maladministration of the voting process. 

For these reasons and more, PFAW urges the Committee to diligently pursue its investigations 
into voter suppression tactics and continue to exercise the necessary oversight of the Department 
of Justice's obligations to protect the rights of American voters. 


Sincerely, 



Tanya Clay House 
Director, Public Policy 
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ELECTION PROTECTION 2004 
Shattering the Myth: An Initial Snapshot of Voter 
Disenfranchisement in the 2004 Elections 

EXECUTIVE SUMMARY 


Overview 

The unprecedented voting rights mobilization undertaken by the Election Protection 
Coalition helped millions of Americans exercise their fundamental right to vote in 2004, 
In addition to its direct service to voters, the Election Protection Coalition successfully 
collected data on the myriad of problems inherent in our electoral system and has begun 
to create, for the first time, a comprehensive picture of the barriers that voters face as they 
goto the polls. Unfortunately, we have documented systemic problems that resulted in 
the widespread disenfranchisement of American voters. These unacceptable barriers to 
voting betray our nation’s democratic principles and undermine the fairness of our 
elections. The rush of relief led by pundits and politicians that the presidential campaign 
did not extend into a long post-election legal contest must not be permitted to disguise the 
urgent need for systematic reforms at the national, state, and local levels. 

This preliminary summary provides an initial view of the types of reports and problems 
experienced by the Election Protection Coalition during the 2004 Presidential Election 
Cycle. To date more than 39,000 complaints have been recorded in the Electronic 
Incident Reporting System (EIRS) database with thousands more still be added. These 
problems must be analyzed, publicized, and remedied. The maigin of victory in the 
Presidential election led to the popular misconception that the election went smoothly; 
this summary aims to address that misconception by highlighting the problems voters 
across the nation encountered and gives voice to the disturbingly large number of citizens 
w ho were unable to cast a ballot because of obstacles to the ballot box. 

The complaints reviewed were captured in the Election Incident Reporting System 
(EIRS), a database of complaints and incidents recorded through the activities of the 
Election Protection Coalition, In 2005 Election Protection will release a comprehensive 
report of the data gathered through EIRS. We will work with both statistical and social 
science professionals to create a thorough analysis of the barriers Americans face 
throughout the voting process. In addition to the data collected through the Election 
Protection Program, the final report will reflect information obtained through the 
Freedom of Information Act and interview's and hearings with voters and election 
officials across the country. 
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Election Protection Inaction 

Election Protection 2004 was a massive 1 8-month effort, involving hundreds of 
organizations and tens of thousands of citizens, to protect voting rights in traditionally 
disenfranchised communities across the nation. Election Protection mounted extensive 
field efforts in 1 7 states. The dramatic scale of this collaborative, non-partisan effort 
made it the largest ever voting rights mobilization, ten times larger than the legendary 
“Freedom Summer” of 1965 according to Jiilian Bond of the NAACP. 

People For the American Way Foundation, the Lawyers’ Committee for Civil Rights 
Under Law, and the NAACP prepared this preliminary summary to highlight the 
extensive problems voters continue to face in exercising the franchise and shatter the 
myth that the 2004 Presidential election went smoothly. 

Leaders of the Election Protection Coalition include; PFAW Foundation, the Lawyers’ 
Committee, the National Coalition on Black Civic Participation, the NAACP, the Voter 
Protection Project of America’s Families United, AFL-CIO, Advancement Project. 
Working Assets, ACORN, SEIU, LULAC, AFSCME, MALDEF, Wellstone Action, the 
NAACP Legal Defense and Educational Fund, the League of Women Voters, the 
National Council of La Raza, and Common Cause. 

The scale of Election Protection 2004 was inspiring; the complexity of this multi-faceted 
undertaking made it extraordinarily comprehensive. Election Protection’s multiple 
components included: 

• Pre-election advocacy, including litigation, grassroots organizing and media 

• Large-scale recruitment, training and deployment of 25,000 poll monitors, 
operating out of 56 field offices, to provide same-day assistance to voters in 
targeted precincts 

• National toll-free Voters’ Rights Hotline (1-866-Our Vote) 

• Web sites, including www.ElectionProlection2004 . vvww.mvpollingplace.c om. 
and WWW oiiA'o t e.com 

• GOTV and voters’ rights public service announcements and paid radio spots 
featuring stars such as Angela Basset, Danny Glover and Chris Rock 

• Extensive earned media coverage 

• Preparations of state specific legal manuals and millions of Bills of Rights 
summarizing state and local electoral procedures 

• Meeting with state and local election officials 

• Legal command centers in over 30 states with trained attorney volunteers helping 
voters on and before Election Day overcome legal obstacles 

Advocacy and Legal Activities 

Long before Election Day, Election Protection cooperated with election officials to 
eliminate barriers to the ballot box, and where necessary, battled egregious decisions and 
tactics that increased the likelihood of widespread disenifanchisement. Through 
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litigation, grassroots organizing and earned media strategies, the Election Protection 
Coalition successfully resolved many challenges in voters’ favor. For example, in 
Volusia County and Duval County, Florida, officials were forced to add early voting sites 
in response to complaints from minority voters. On an on-going basis Election Protection 
continues to seek prospective election reform through its legal efforts. Other pre-election 
examples include: 

• We attempted to counter pre-election decisions from Secretaries of State and local 
election officials that affected voter registration procedures and potentially 
disenfranchised thousands of voters before they ever made it on to the registration 
rolls or into the voting booth. Some issues were peculiar to a state or locality. 

One example was Ohio Secretary of State Kenneth Blackwell’s ridiculous 
assertion that registration applications be printed on 80-pound paper, before 
public outcry, led by local and national Election Protection partners, forced him to 
back down. 

• In Waller County, Texas, we successfully sued the local district attorney when he 
threatened students from Prairie View A&M with prosecution if they registered as 
county residents. He publicly retreated from this position as a result of the 
lawsuit. 

• In a flashback to the 2000 Presidential Election controversy over the flawed felon 
purge list, Election Protection lawyers were involved in efforts to force Florida 
Secretary Hood to eliminate the use by county election officials of yet another 
flawed felon list consisting of over 40,000 names. The advocacy of Election 
Protection partners, coupled with litigation and analysis by media organizations, 
led the state to scrap the list, resulting in the enfranchisement of tens of thousands 
of citizens throughout the state of Florida. 

• In New Mexico, we supported Secretary of State Rebecca Virgil-Giron’s 
successful battle against attempts by some county election officials to impose 
additional voting barriers on new registrants, many of whom were Hispanics, by 
requiring them to show ID unless they registered in their election official’s 
offices. This was an inappropriate extension of the federal requirements of 
HAVA. Ultimately, this blatant vnolation of state law was overturned by the State 
Supreme Court in a lawsuit brought by Secretary Virgil-Giron. 

• Election Protection lawyers and others continually challenged in the courts unfair 
directives issued by state and county election officials limiting the effectiveness 
of provisional ballots required under HAVA. Challenges were brought in a 
number of states including Florida, Ohio, Michigan, and Colorado, with mixed 
results. 

• Election Protection lawyers also challenged Florida Secretary of State Glenda 
Hood’s claim that registrants who failed to check the “citizenship” box on their 
application should be rejected, despite the fact that signing the fonn itself was a 
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clear declaration of citizenship. A lawsuit addressing this and similar 
requirements was dismissed on procedural grounds just before the election. An 
appeal and additional post-election court proceedings are continuing. 

• Election Protection advocates successfully limited the disenfranchising impact of 
frivolous partisan challengers in Ohio. Election Protection was instrumental in 
successfully combating approximately 35,000 challenges to validly registered 
voters before Election Day. In addition to challenging pre-Election Day 
challengers, Election Protection objected to a directive of the Ohio Secretary of 
State requiring election officials to allow multiple partisan challengers in the 
polling place with mixed results. 

• Election Protection lawyers successfully challenged the Ohio Secretary of State’s 
directive refusing to allow voters who requested absentee ballots, including many 
who never received those ballots, to cast a provisional ballot at their polling place. 
In addition to violating the Help America Vole Act, this directive was particularly 
nefarious considering that many counties across the state were unable to send 
absentee ballots to voters in time for those ballots to be cast and counted. 

• Election Protection advocates obtained legal opinions from the Iowa Attorney 
General’s office I) denouncing the Iowa election procedure that denied the right 
to vote in federal elections to citizens who failed to check a box on the 
registration form designating U.S. citizenship, even though these citizens signed 
an oath on their voter registration fonn declaring that they are U.S. citizens (and 
otherwise qualified to vote) and 2) calling for all boards of elections to count 
provisional ballots cast in an incorrect precinct as long as they were cast in the 
correct county, 

• In Atkinson County, Georgia, Election Protection lawyers and advocates 
responded to discriminatory challenges to the citizenship qualifications of nearly 
90% of that county's Latino voters. In response to the legal and activist pressure 
of Election Protection, the County Registrar rejected the challenges. 


Election Day Mobilization 

Despite Herculean pre-election efforts, significant challenges remained. The November 
1st Barriers to Voting report by PFAW Foundation, Lawyers’ Committee, and the 
N AACP and the pre-election activity of the Election Protection Coalition documented 
alarming trends on the eve of the election, including; 

• Nationwide problems of absentee ballot errors and delays in processing 

• Decisions likely to result in leaving thousands of provisional ballots uncounted 

• Potential for long lines at polls that could discourage or prevent some people from 
voting 
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• A strategy by Republican Party officials to launch last-minute challenges to voter 
registrations by the tens of thousands in several states, a variation on the so-called 
“ballot integrity” strategies of the past 

• An aggressive strategy to place extraordinary numbers of partisan challengers 
inside polling places to challenge individual voters as they try to cast their votes 

• Anonymous flyers, fake letters and misleading phone calls giving voters false 
information about polling places and voting regulations, or falsely advising voters 
to vote by phone 

• House-to-house voter scants wrongly informing voters that they can vote on a 
laptop, record their votes with a visitor or hand over their absentee ballots to fake 
election officials 

• Numerous reports of voter registration workers assigning new registrants to 
political parties without their knowledge or consent, or of voter registrations being 
destroyed by private groups on the basis of political preference 

Thus, as Election Protection volunteers participated in Election eve trainings, two things 
were very clear: that they would be called on to deal with county-wide problems and 
policies as well as assist individual voters who were threatened with disenfranchisement, 
and that their presence could serve as a vital deterrent, minimizing the potential abuses. 

The volunteer mobilization that made Election Protection possible was awe-inspiring; it 
met, even exceeded in many cities, the extremely ambitious goals set at the beginning of 
the year. The non-partisan Election Protection coalition recruited, deployed, and 
managed more than 25,000 volunteers, including more than 8,000 lawyers and law 
students, in over 3,500 precincts and Hotline call centers around the country to provide 
same-day assistance to help ensure voters could cast votes that count. In the targeted 
precincts, volunteers distributed more than five million GO TV pieces of literature that 
included state-specific Voters’ Bills of Rights. 

Election Protection volunteers played a critical role on Election Day: 

• Contacting county and local election ofticials to address machine failures or to get 
more machines at polling places 

• Obtaining the correct precincts and polling places for displaced voters 

• Helping to maintain an environment free from harassment and voter intimidation 
at polling places by: 

> contacting the local police when necessary to remove intimidating persons 

> encouraging the removal of police officers from polling places whose 
presence was intimidating voters 

• Driving voters to their correct polling place 

• Monitoring polling place lines and informing the local and county election 
officials of problems 

• Working with poll workers to educate them on proper identification and 
provisional ballot requirements 

• Dispelling myths about voters’ rights, e.g., that a person can’t vote if they have a 
traffic ticket 
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• Contacting local and county election officials about insufficient notice of polling 
place changes, and when necessary, creating signs and personally redirecting 
voters to the correct places 

• Translating voting materials for voters 

• Assisting elderly and voters with disabilities by: 

> personally carrying disabled voters from their car so they could vote 

> helping elderly voters to read and understand voting materials 

• Reassuring voters while they stood in long lines 

• Ensuring that polling places remaned open until the last voters cast their vote 

Volunteer lawyers and law students fielded more than 200,000 calls from voters through 
the national toll-free 1 -866-OUR-VOTE Election Protection Voters' Hotline. Over 
1 00,000 of those calls were on Election Day. Calls were routed to 20 call centers, from 
Baltimore to Anchorage, including national call centers in Washington, D C,, New York 
City, and San Francisco. PFAW Foundation's website, vvww.mvDollingDlace.coin, 
helped more than three million voters on Election Day alone determine their voting 
location and preview the voting machinery they would use. 


Election Protection: Problems Documented 

While we take comfort in Election Protection's successes, the massive deployment 
helped expose serious systemic failures. The myth that Election 2004 ran smoothly with 
limited irregularities is simply not true. 

Although there are particularly alarming complaints in all categories, a large proponion 
of complaints documented in the EIRS database concern voter registration and absentee 
ballot problems. As documented in two recent joint reports published by PFAW 
Foundation and the NAACP, voter intimidation and suppression schemes continue to be 
prevalent nearly 40 years after the passage of the Voting Righte Act of 1 965. Election 
Protection 2004's effons documented the incredible barriers that continue to confront 
voters through misinformation campaigns and coordinated suppression tactics. 

This report represents a preliminary analysis of the more than 39,000 complaints 
recorded to date in the Election Incident Reporting System (EIRS) database based on 
calls to the Voters’ Hotline and reports filed by poll monitors in targeted Election 
Protection precincts. While this number represents many of the incidents collected by 
Election Protection, the database is incomplete. We continue to receive complaints and 
there are thousands still to be entered. It is important to note that each EIRS entry often 
reflects a problem that affects many, sometimes hundreds, of voters. 

Election Protection targeted traditionally disenfranchised communities across the nation. 
We mounted extensive field efforts in 17 states: Florida, Ohio, Pennsylvania, Arizona, 
Michigan, Wisconsin, New Mexico, Illinois, Colorado, Minnesota, Nevada, Missouri, 
Texas, North Carolina, Louisiana, Georgia, and Arkansas. Therefore, the problems 
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surfaced by our volunteers and through our toll-free Hotline calls represent only the tip of 
the iceberg. 

The top five currently-reported problems in the EIRS database are: 

• Registration Processing 

• Absentee Ballots 

• Machine Errors 

• Voter Suppression or Intimidation 

• Provisional Ballots 

More than ten thousand reports of registration problems: Complaints ranged 
from voters who registered by the registration deadline but did not show up on the 
voter lists to many reports of registration cards with incorrect information, including 
the location of polling places. 

Thousands of complaints concerning absentee ballots: Voters complained about 
absentee ballots that did not arrive within the official deadlines, arrived far too late 
for the voters to use them, or simply never arrived. Most egregious was Ohio 
Secretary of State Kenneth Blacitwell's decision to turn such voters away from the 
polls on Election Day without allowing them to vote with a provisional ballot. 
Election Protection lawyers filed suit, which was successful in forcing the state to 
require poll workers to provide provisional ballots to those voters, 

Thousands of complaints concerning voting system errors: Many voters 
reported concerns that the machines did not accurately record their choice in the 
presidential and other races or did not record their voles at all. Without a voter- 
verified audit trail, voters could not confinn that their votes had been recorded as they 
intended. 

More than a thousand complaints of voter suppression or intimidation: 
Complaints ranged from intimidating experiences at polling places to coordinated 
suppression tactics. For example; 

> Police stationed outside a Cook County, Illinois, polling place were 
requesting photo ID and telling voters if they had been convicted of a 
felony that they could not vote. 

> In Pima, Arizona, voters at multiple polls were confronted by an 
individual, wearing a black tee shirt with ‘'US Constitution Enforcer” and a 
military-style belt that gave the appearance he was armed. He asked voters 
if they were citizens, accompanied by a cameraman who filmed the 
encounters. 

> There were numerous incidents of intimidation by partisan challengers at 
predominately low income and minority precincts 

Voters repeatedly complained about misinformation campaigns via flyers 
or phone calls encouraging them to vote on a day other than November 2, 
2004 or of false information regarding their right to vote. In Polk County, 
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Florida, for example, a voter received a call telling her to vote on 
November 3. Similar complaints were also reported in other counties 
throughout Florida. In Wisconsin and elsewhere voters received flyers that 
said; 


■ “If you already voted in any election this year, you can’t 
vote in the Presidential Election.” 

■ "If anybody in your family has ever been found guilty of 
anything you can’t vote in the Presidential Election.” 

■ “If you violate any of these laws, you can get 10 years in 
prison and your children will be taken away from you.” 

More than a thousand complaints concerning provisional ballots: There was 
widespread confusion over the proper use of provisional ballots, and widely differing 
regulations from state to state — even from one polling place to the next — as to the use 
and ultimate recording of these ballots. Many voters reported that poll workers were 
either refusing to give out provisional ballots or simply unaware of the federal 
requirements to distribute provisional ballots. Notably, many voters who complained 
of not being listed on the voter registration list subsequently complained either about 
not being offered provisional ballots or of not knowing whether they would ultimately 
be counted, 

Voters with disabilities and those in low-income areas and precincts with a high 
percentage of minority voters experienced other significant barriers to voting, Among 
the problems reported by voters and Election Protection poll monitors: 

• Long Lines: We received numerous complaints of long lines and waits of up to 
ten hours to cast a ballot, especially in urban districts with too few voting stations. 
The lines inevitably led to untold numbers of voters who were disenfranchised 
because they could not afford to wait, and had to return to their jobs or their 
children before they had a chance to cast a vote. Further, reports of these long 
lines discouraged large numbers of voters from even attempting to cast their vote. 
Voters faced not only long lines, but also antiquated and faulty equipment and 
polling places with too few adequately trained poll workers or voting machines. 

In some minority communities there appeared to have been inequitable 
distribution of voting machines and Election Day resources that likely contributed 
to longer lines. 

• Disability Access and Disenfranchisement: There were many reports of 
difficulties for voters with disabilities, from physical access to the voting booth to 
the denial of necessary materials and assistance in the voting process itself 

• Inaccurate Guidance: We received numerous reports of voter registration cards 
or other official materials directing voters to the wrong precinct, where they 
sometimes waited in line for hours only to find themselves directed to another 
long line at a different precinct. 
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♦ Language Assistance: We received complaints about not having ballots and 
voting materials in Spanish and other languages in violation of the Voting Rights 
Act or state and local election law. 


Looking Forward: Election Protection and an Agenda 
FOR Change 

It is critical that we not lose the tremendous momentum that Election Protection has built 
among volunteers, activists and citizens, nor lose the advantage of the public and media 
spotlight that is focused on election problems. PFAW Foundation, the Lawyers’ 
Committee, and the NAACP will work with their allies to implement a multifaceted post- 
election strategy to identify, document, and find remedies to disenfranchisement. This 
document is an initial report on information collected by poll monitors, attorneys, and 
individual voters to begin to identify a comprehensive legal and legislative strategy for 
reform. 

Among the areas of activity are: 

• Documentation of voting irregularities and voter suppression efforts as well as 
systemic inequities regarding voting machines and related resources in communities 
of color, including comprehensive analysis of the Election Information Reporting 
System (EIRS) data, submission of public record requests, and public hearings in 
eight target states; and. 

• Pursuit of remedial relief through litigation; organizing at the national, state, and local 
levels; and advocacy of a reform agenda. 

Documentation of Voting Irregularities, Voter Suppression Incidents 

Comorehemive Analysis and Report 

This preliminary summary is the first step toward the publication of a comprehensive 
report documenting the variety and extent of problems as well as the scope of Election 
Protection efforts. We will work with both statistical and social science professionals to 
create a thorough analysis of the barriers Americans’ face throughout the voting process. 
Sources for that report will include the Electronic Incident Recording System (EIRS) 
database as well as infonnation obtained through the public infonnation requests and 
hearings discussed below. 

Public Records Reaue.sls 

Election Protection is beginning an effort to request and examine public records relating 
to possible voting irregularities, including county-level information related to 
discrepancies between the number of registered voters and recorded ballots, as well as 
any directives on how absentee and provisional ballots would be evaluated, accepted, or 
rejected. Our initial requests reflected problems identified by volunteers on the ground as 
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well as media reports; we expect continuing analysis of the data will identify additional 
areas for research. 

Another important research project will use public record requests and other methods to 
document and analyze what appear to be major inequities in the number of voting 
machines, ballots, staff, and voter education resources per capita in urban communities of 
color versus wealthier suburban communities. Documenting the extent of these 
inequities and the disenfranchisement they caused could provide the basis for legislative 
proposals as well as possible litigation. 

Public Hearings 

Election Protection is working with allied organizations to plan and conduct a series of 
public hearings in at least eight states (Ohio, Florida, Pennsylvania, Arizona, Michigan, 
New Mexico, Colorado and Texas), which will allow us to gather additional information 
on inequities, irregularities, and voter suppression efforts, and to keep voting problems 
and the people affected by them before the media. The first well-attended hearings were 
held in Columbus, Ohio, on November 13 and 15, and brought to light memorable first- 
person stories, such as authorities towing vehicles of voters standing in long lines, as well 
as reports from voting officials, such as a precinct worker who reported receiving half as 
many voting machines in 2004 as the precinct had in 2000 despite knowledge of dramatic 
increases in voter registration and expected turnout. 

Remedies and Reform 

Achieving the kind of fundamental electoral refonns necessary to ensure that every 
eligible voter has an opportunity to vote and to have that vote counted will require a 
systematic multi-year campaign that will include litigation, legislation, and mobilization 
of advocates for reform at the local, state, and national levels. 

LeQalAciion 

Election Protection lawyers are pursuing and exploring litigation on a variety of election 
issues. Currently pending, for example, is a lawsuit challenging the misapplication of the 
“50 foot-rule” in Palm Beach County, a challenge to Department of Homeland Security 
limitations on voter registration outside citizenship ceremonies, a lawsuit challenging 
arbitrary rules leading to the rejection of thousands of provisional ballots in Cuyahoga 
County, Ohio, and litigation challenging the rejection of thousands of voter registrations 
in Florida, including many that were rejected if voters did not check a citizenship box, 
even though the same form included a signed tdfirmation of citizenship. In Ohio, Florida, 
and elsewhere, we are actively exploring litigation on absentee ballot problems (we have 
already cooperated with the ACLU on a preliminary challenge in Florida around Election 
Day), failure to provide access or assistance to voters with disabilities, additional 
registration issues, problems in the casting and counting of provisional ballots, and long 
lines in minority communities. 

Election Protection is also supporting the efforts of the Electronic frontier foundation 
and others to obtain backup data from DRE electronic voting machines in counties in 
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Florida, Ohio, Pennsylvania, and New Mexico, which has already led to additional 
litigation. 

We have applauded the federal Government Accountability Office's decision to 
investigate systemic voting problems as requested by several members of Congress, and 
we have urged GAO to continue to evaluate the performance of the Department of Justice 
in this area. (A September GAO analysis reported that DOJ lacked a consistent internal 
system for documenting and tracking reports of voting problems.) 

Re form Agenda 

In addition to pursuing remedies through litigation. Election Protection is developing a 
comprehensive agenda of necessary policy changes at the local, state, and national levels, 
as well as a plan of action to advance these reforms in the coming months and years. 

This election cycle provided Election Protection an opportunity to observe and monitor 
the impact that the Help America Vote Act (HAVA) had on election administration at the 
national, state, and local level. While the Coalition will continue to work with policy 
makers to ensure that the protections HAVA requires are enforced, we will use our 
experience to illustrate the strengths and weaknesses in the Act, 

As mentioned above, the Coalition engaged in unprecedented data collection providing a 
picture of voting irregularities that will serve as a record for election refonn, 
Consequently, it is critical that efforts to reform our electoral system are not constrained 
by HAVA. While we continue to support existing legislative voter protections, we must 
start anew and develop policy and legislative recommendations that address the totality of 
obstacles that Americans face in their exercise of the fundamental right to vote. 

Among our preliminary recommendations: 

National recommendations 

• Full funding for the Help America Vote Act (HA VA) 

• Increased support for voter education campaigns 

• Immediate development of the technical guidelines for voting systems by the 
Election Assistance Commission (EAC) 

• Support for required voter verified audit trails for all voting systems 

• Public hearings by Congress, the EAC and possibly the Federal Election 
Commission 

• Support for a report by the General Accounting Office on voting irregularities 
throughout the country 

State and County Recommendations 

Develop an election reform agenda for suggested changes to local, county and state 
election procedures to be submitted to respective election officials and legislators where 
necessary. Probable areas of concern include; 

• absentee ballots 
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• distribution of voting machines and access to Election Day resources in minority 
and low-income areas 

• registration procedures and application processing 

• recruitment and proper training of poll workers on numerous issues, including but 
not limited to provisional ballots and ID requirements 

• accurate and centralized statewide voter registration lists 

• identification requirements 

• enforcement and improvement of anti-voter-intimidation laws 

• removing election administration from the portfolio of partisan officials 


A Clear Standard AND A Moral Imperative 

Thousands of Americans from all walks of life joined the multiracial, multiethnic 
Election Protection coalition to insist that every eligible American be guaranteed the right 
to vote and to have that vote counted. Those volunteers have gathered concrete evidence 
and deepened our understanding of the problems facing voters, from inadequate and 
inequitably distributed machines to incompetence or malfeasance by public officials, to 
outright voter intimidation schemes. 

It is clear that our voting system falls fall short of our democratic ideals. Local standards 
vary, national standards are unevenly applied, and inequities and uncertainties abound. 
Procedures for registration are unnecessarily complicated and daunting for new voters; 
election workers and poll workers are too few and inadequately trained; same day 
remedies for voters are rare and difficult to implement; there are few quick remedies to 
resolve instances of voter intimidation and suppression; and in many areas a strong voter 
turnout simply overwhelms the system and leads to disenfranchisement of thousands of 
eligible voters. 

Election Protection and its allies are working to advance meaningful reforms at the state, 
local and national levels. We must remove barriers to voting, bring ever-increasing 
numbers of voters to the polls and foster an atmosphere where attempts at voter 
intimidation are criminally prosecuted and universally condemned. 

Our goal is simple and should be unquestioned in the United States of America: an 
electoral system that guarantees every citizen the right to vote and facilitates rather than 
frustrates every citizen's ability to cast a vote that is fairly and accurately counted. 
Achieving this goal is the responsibility of our public officials, and we will work to hold 
them accountable for meeting this standard. 
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ELECTION PROTECTION 2004: 
STATES AT-A-GLANCE 


Introduction 

The following reports describe problems encountered by voters in the 1 7 states in which 
the Election Protection Coalition mounted extensive ground operations. These states are 
Florida, Ohio, Pennsylvania, Arizona, Michigan, Wisconsin, New Mexico, Illinois. 
Colorado, Minnesota, Nevada, Missouri, Texas, North Carolina, Louisiana, Georgia, and 
Arkansas. The state-by-state reports summarize and provide examples of the more than 
39,000 complaints recorded to date in the Electronic Incident Reporting System (EERS) 
database as reported by voters and by Election Day volunteers in the field and on the 
Voters’ Hotline. 

This is a preliminary snapshot of complaints reported through the EERS as of November 
24, 2004. In 2005 Election Protection will release a comprehensive report of data 
gathered through the EIRS. We will work with both statistical and social science 
professionals to create a thorough analysis of the barriers Americans’ face throughout the 
voting process, based on EiRS data, information gathered through public records 
requests, and interviews and hearings with voters and election officials across the 
country. 
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Tier 1 States 

Florida Election Protection At-a-Glance 
Florida Summary 

Election Protection’s "‘Election Incident Reporting System” contains reports of 
election problems in counties across Florida. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Broward 

• Palm Beach 

• Miami-Dade 

• Duval 

• Hillsborough 

• Orange 

• Leon 

Based on the EIRS database, voting problems encountered in Florida included: 

• Election official failures to deliver absentee ballots to voters who 
requested them and confusion about what to do for those who had 
not received them; 

• Improper requests for identification; 

• Problems with early voting including long lines at the early voting 
locations, inadequate stalfing, and machine failures; 

• Voter registration related problems; 

• Confusion about how to implement provisional ballot 
requirements; 

• Concerns about the accuracy and functioning of voting machines; 

• Some poll workers who were, at best untrained, and at worst, 

actively dissuading voters from casting votes; and 

• Lack of required assistance for disabled voters. 
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Pre-Election Day Legal Activities 


Leading up to Election Day, critical decisions were made by the courts. Secretary 
of State Glenda Hood and Supervisors of Elections throughout the state that had a 
significant effect on the vote. These decisions included: 

• A federal judge rejected on procedural grounds a claim on behalf 
of thousands of Florida voters that their failure to check off boxes 
on their voter registration forms forU.S. citizenship, felony status 
or mental capacity was immaterial in light of their having signed 
their registration forms affirming their citizenship, mental capacity 
and felony status. This ruling is still on appeal. 

• The State of Florida initially ordered the implementation of a 
"potential felon" purge list to remove voters from the rolls, in a 
disturbing echo of the infamous 2000 purge, which removed 
thousands of eligible voters, primarily African-Americans, from 
the rolls. The state abandoned the plan after pressure from civil 
rights groups and news media investigations revealed that the 2004 
list also included thousands of people who were eligible to vote, 
and heavily targeted African-Americans while virtually ignoring 
Hispanic voters. 

• A number of other pre-election lawsuits were filed with mixed 
results. For example, a federal judge granted a temporary 
restraining order against the Department of Homeland Security and 
the City of Miami Beach, which had reftised to allow non-partisan 
groups to register new citizens outside a citizenship ceremony. 
Lawsuits challenging Florida's rule requiring that voters cast 
provisional ballots only in the correct precinct were unsuccessful. 
A lawsuit challenging the state’s failure to set forth rules providing 
for recounts in counties using electronic voting machines was 
successful, although a challenge to the rules ultimately 
promulgated has not succeeded. 

Early voting in Florida also presented new challenges for the voting system and 
those in charge of it. The following is a snapshot: 

• Pressure from members of the EP coalition led to Duval and 
Volusia counties opening additional early voting sites. Duval 
initially had only one such site. Other counties with a comparable 
number of registered voters had nine early voting sites. Duval 
County has the highest percentage of African American voters — 

26 percent ~ among Florida's large counties. 
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• Florida began early voting on October 18, in part to address the 
issues that plagued its Election Day in 2000. But some of the same 
problems resurfaced almost immediately, including long lines, 
trouble verifying voter registration data, lost computer 
connections, and complaints about placing too few early voting 
sites in African American neighborhoods. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Florida. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. There were voters ( 1 ) who had problems 
when they requested absentee ballots, (2) who did not receive absentee ballots in time to 
vote, or (3) who received ballots they did not request. A disproportionate number of 
these reports originated from Broward County. There were several cases of military 
voters not receiving their absentee ballots. Below are examples of the kinds of complaints 
EP volunteers received: 

• Up to 15,000 voters did not receive their absentee ballots in the 
mail in Broward County. The county had to resend some ballots 
and other voters were not able to vote at all because they did not 
receive theirballots in time. [Broward] 

• Voters reported that while the envelope on the absentee ballot said 
that it required 60 cents in postage, it really cost 83 cents. (This 
problem was later addressed by the county.) [Broward] 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. There were voters who thought they had registered 
but had not received cards in the mail, and voters who were not included on the list of 
registered voters. Many of the retpstration problems were reports from voters who had 
moved and were unclear about their registration status and proper polling place or voters 
who registered through third-party organizations. There were also many reports of lost 
registration cards and registration cards with incorrect information on polling places. 
Below are some examples of the kinds of complaints EP volunteers received: 

• A voter in Broward County had recently moved from Dade 
County. He tried to change his voter registration on several 
occasions, but never received a card. On Election Day, he went to 
Dade to vote, but they sdd he was on the list for Broward County, 
but with no precinct. The voter was unable to vote. [Broward] 

• Several University of South Florida students who signed a petition 
on increasing penalties for child molestation had their voter 
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registration changed to Republican without their knowing it. 
[Hillsborough] 

Voter Intimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. This category includes 
reports from voters who were prevented or discouraged from voting by election officials 
or third parties at the polls or by misleading information distributed in their community. 
We received several reports throughout Florida of police and sheriff presence at polling 
places that concerned voters. Below are some particularly troubling examples of the 
kinds of complaints EP volunteers received: 

• There were numerous reports of misleading information. 

> Voters received calls telling them to vote on November 3. 
[Polk; Palm Beach] 

> A voter reported that someone told her she had voted in the 
wrong location and that she would be arrested and fined. 
[Orange] 

> A group was going around telling voters that they had until 
November 1 8^ to vote. [Duval] 

• Several voters of color reported that they were harassed and 
intimidated while trying to vote. An African-American male was 
searched for weapons when entering the polling place and no other 
voters appeared to receive the same treatment. [Alachua] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, ranging from inquiries into the provisional ballot system 
to workers unevenly applying or not understanding the new provisional ballot 
requirements. In some instances, voters requested provisional ballots and poll workers 
refused to provide them or provided them and then told the voter that “they wouldn’t 
count anyway." Below is an example of the kinds of complaints EP volunteers received: 

• Voters were denied the right to vote, even provisionally, because 
the voter’s address on the driver’s license did not match the 
address on the voter’s registration information, [Miami-Dade; 
Orange] 

Voting Machine Problems: EP volunteers received reports about problems with 
voting machines. Voters complained that machines were not worldng properly, were not 
recording their intended votes or had completely shut down on Election Day. Paper 
ballots were used in some instances when machines broke down, but this was not 
standard practice. There were paiticularproblems with voting machines during early 
voting. Below are some examples of the kinds of complaints EP volunteers received: 
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• During early voting and on Election Day, voters expressed 
concerns that the machines were not properly recording their 
choices for President. [Palm Beach; Miami -Dade; Broward; 
Pinellas] 

• We also received reports about optical scanners not working 
properly and voters having to drop their ballots into a box to be 
scanned later in some cases. [Brevard; Leon] 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identitication requirements. During early voting and on Election Day 
many voters, particularly in Hillsborough and Miami-Dade Counties, reported that voter 
ID requirements were not being implemented appropriately. Poll workers were 
misapplying identification procedures, turning voters away who met the state’s 
identification mandates. EP volunteers helped clarify the voter ID and registration card 
requirements for voters. 

Disabled Access and Assistance Problems: EP volunteers received questions 
and complaints related to disability access and assistance. These incidents highlight the 
range of issues around state and federal laws on disability access to v oting, including 
polling place accessibility and personal assistance. Florida experienced not only uneven 
application of these laws, but some counties also seemed unprepared to deal with the long 
lines that occurred during early voting. With the long lines, EP volunteers received many 
reports related to the elderly and disabled leaving lines because they could not stand for 
long periods of time. 

Criminal Status Related Problems: EP volunteers answered questions related to 
criminal status. There were voters with felony convictions who were unsure about their 
eligibility status, and those who had never been convicted of a felony who were identified 
as ineligible to vote. People were further confused because of efforts over the summer by 
the State of Florida to purge voter rolls of felons from a flawed felon list. 

Student Status Related Problems; EP volunteers answered questions related to 
student status. Those helped were students with questions about registration and those 
having problems at the polling places. Below is a particularly troubling example of the 
kinds of complaints EP volunteers received: 

• University of Southern Florida and University of Tampa college 
students were turned away at the polling place and denied 
provisional ballots. [Hillsborough] 

Insufficient Number of Ballots: Voters reported insufficient provisional ballots 
in Hillsborough, Miami-Dade and Brevard County 

Language Issues: EP volunteers received complaints about lack of assistance for 
voters with limited English skills. 
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Long Lines: EP volunteers received complaints about long lines. Long lines were 
evident in Florida from the start of early voting through Election Day. Of particular 
concern were reports of elderly and disabled voters waiting in long lines during hot 
weather and a lack of clarity on the part of poll workers about special accommodations 
that could be made for these voters. Many of the long lines appeared to be associated 
with inadequate or malfunctioning electronic voting machines and poll workers were not 
properly trained to address the problems. 

Late Opening and Early Closing: EP volunteers received reports of polls 
opening late or closing early. We received reports during early voting and on Election 
Day. Fortunately, late poll openings did not appear to be widespread in Florida during the 
general election. 

Polling Place Problems: EP volunteers helped voters with problems that arose at 
the polling place. There were voters who were trying to exercise their legal rights outside 
of polling places, or were concerned about paraphernalia and other materials near or 
within the polling places. This category also includes issues with polling places with 
multiple precincts with insufficient or no signage, and polling place canvassers. 

Other Issues: Voters had other unique questions that did not directly fit into any 
of the above categories, including voters needing rides to the polls, voters not being 
allowed off work to vote, and employers encouraging voters to vote for one candidate 
over another. 
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Ohio Election Protection At-n-GIonce 


Ohio Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Ohio. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Cuyahoga 

• Franklin 

• Hamilton 

• Lucas 

• Summit 

Based on the EIRS database, voting problems encountered in Ohio included; 

• Improper requests for, and non-uniform acceptance of. 

identification; 

• Improper instructions on when to offer a provisional ballot; 

■ Long lines due in part to poorly trained poll workers, inadequate 

staffing or machines; 

• Long-time voters showing up at the polls and finding themselves 
no longer listed; 

• Non-unifonn procedures for handling voter who requested, but did 
not receive, absentee ballots; and 

• Inequitable distribution of voting materials (ballots or machines), 

Pre-Election Day Legal Activities 

Members of the Election Protection coalition and the Ohio Voter Protection 
Coalition met with election officials in all of our target counties prior to the Election Day 
to identify potential problems and were successful in resolving some issues that could 
have disenfranchised voters. Examples of such pre-election advocacy include: 

• Preventing widespread challenges at the polling places through 
aggressive legal advocacy; 

• Reversal of the state directive requiring voter registration 
applications be printed on 80 lb. paperweight; 
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• A state directive to county Boards of Elections to accept voter 
registration applications if the eligible voter did not check a simple 
box on the application; 

• State instructions to county Boards of Elections to provide regular 
ballots to first-time voters who did not provide identification 
before voting in-person on Election Day if they could provide it 
then or give the last four digits of their social security number; 

• Reversal of a state directive refusing to allow voters who requested 
absentee ballots, including many who never received their ballots, 
to cast a provisional ballot at their polling place. 


Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
£1RS database from voters and volunteers in Ohio. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. Most often, individuals who had 
requested such ballots never received them or received them too late to send in to the 
county on time. Others reported receiving ballots they never requested. Below are some 
particularly troubling examples of the kinds of complaints EP volunteers received: 

• A voter had requested an absentee ballot, but never received it. 
When the voter's mother went to the polling place, she was told 
that her daughter’s absentee ballot had been received. The voter’s 
mother told poll workers that this was impossible. [Hamilton] 

• A voter who waited in line for over two hours was told that he had 
already voted absentee, but he said he did not. [Franklin] 

• A voter requested an absentee ballot that arrived on November 1 . 
The voter is in school several hundred miles away from the place 
where she is registered and was not able to deliver the ballot on 
time. [Hamilton] 

Voter Registration Problems and Questions; EP volunteers helped voters with 
problems related to voter registration. Individuals frequently reported having 
“disappeared” from the voter rolls. Others had questions regarding how to register, how 
to determine if they were registered, and w'hat to do if they had moved. Many individuals 
expressed concerns that they had registered but never received confirmation or were not 
listed on the voter rolls at their precincts. 
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Voter Intimidation/Suppression; EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. Some voters reported 
being intimidated - and deterred from voting or from requesting assistance - by the 
presence of poll challengers. Other voters reported poll workers engaging in 
questionable practices, such as one poll worker who only asked African-American voters 
for their ID or another poll worker who called the police when an individual attempted to 
help a disabled voter cast his vote. Other voters reported misinformation campaigns. 
Below are some particularly troubling examples of the kinds of complaints EP volunteers 
received: 


• A voter reported that someone was going door-to-door telling 
people they were not registered to vote. [Summit] 

• A voter in Franklin County received information purporting to be 
from the county alerting him that since he moved, he would have 
to vote by provisional ballot. The voter had not moved and had 
lived at the address for 10-1 5 years [Franklin] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. Some polling places either ran out of provisional ballots or 
never had any at their location. For example: 

• A voter registered to vote in September. When she went to the 
polling place on Election Day, they said she was not registered and 
refused to give her a provisional ballot [Cuyahoga] 

Voting Machine Problems: EP volunteers received repons about problems with 
voting machines, panicularly in Cuyahoga and Franklin counties. There were multiple 
polling locations with an inadequate number of voting machines and/or with broken 
machines, which led to long lines and frustration for voters and poll workers alike. EP 
volunteers also received reports of machines not correctly recording votes. Below are 
particularly troubling examples of the kinds of complaints reported: 

• A voter reported "Every time I tried to vote for the Democratic 
Party Presidential vote the machine went blank. I had to keep 
trying, it took 5 tries." [Mahoning] 

• One entire polling place in Cuyahoga County had to "shut down” 
at 9;25am on Election Day because there were no working 
machines. It is unclear whether this polling place ever re-opened. 

Disabled Access and Assistance Problems; EP volunteers received questions 
and complaints related to disability access and assistance. Voters asked EP volunteers 
how they could vote if they were disabled. Other voters reported problems, including 
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polling places inaccessible to voters in wheelchairs and poll workers who did not allow 
disabled voters to receive assistance. 

Criminal Status Related Problems: EP volunteers answered questions related to 
criminal status. Most of these individuals wanted to know what the eligibility 
requirements were to have their voting rights restored after being convicted of a felony. 

Ballot Related Problems: Voters contacted EP volunteers regarding ballot 
problems. Most of these problems were related to poll workers handling ballots 
improperly, for example by failing to seal the ballot envelope or failing to place them in 
the voting box. 

Language Issues: EP volunteers received complaints about lack of accessibility 
for voters with limited English skills. 

Long Lines: EP volunteers received complaints, especially from voters in 
Cuyahoga and Franklin counties, about long lines, some as long as 3-4 hours. The 
problem appeared to be caused by an Insufficient number of voting booths for the record 
number of voters who turned out. 

Polling Place Problems; EP volunteers helped voters with problems that arose at 
the polling place, In some cases, voters needed help identifying their proper polling 
location, and in other cases voters could not find their polling place due to inadequate 
signage, EP volunteers also received reports from voters who had witnessed improper 
polling place procedures. 

• Some voters who were in line to vote, but outside of the doors to 
the polling place, were sent home at 7:30 when the polls closed. 
[Franklin] 
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Pennsylvania Election Protection At-a-Glaiice 

Pennsylvania Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Pennsylvania. As of November 24, 2004, the 
majority of reports were from voters, volunteers, and even some election officials in the 
following counties, in descending order of number of complaints received: 

• Philadelphia 

• Allegheny 

• Montgomery 

• Delaware 

• Berks 

• Lehigh 

• Dauphin 

Based on the complaints in the EIRS database, voting problems in Pennsylvania 
included: 


• An inability to get absentee ballots to voters on time; 

• Problems with voter registration in general, or with the state's 
voter registration rolls; 

• Failure of poll workers to distribute or understand the legal issues 
regarding provisional ballots; and 

• Problems with malfunctioning or broken voting machines. 


Pre-Election Day Le 2 al Activities 

Leading up to Election Day, critical decisions were made by the legislature, the 
courts, Secretary of State Pedro Cortes and county Supervisors of Elections that had a 
significant effect upon the vote. These decisions included; 

• On October 7. 2004 the legislature passed and the Governor signed 
SB 346 and SB 1222. SB 346 provided for a uniform statewide 
recount procedure, codified the requirement that a voter must cast 
a provisional ballot in the correct county for the ballot to be 
counted, and increased penalties for election workers who engage 
in willful voter fraud. SB 1222 gave force of law to standards 
promulgated on August 2, 2003 for what constituted a valid vote 
on ballots used in Pennsylvania. 


24 



408 


• Federal law requires that polling places be accessible to elderly and 
physically disabled voters. If a polling place is not accessible, state 
and county governments are required to provide an alternative 
accessible means of casting a ballot. In September, in anticipation 
that many Pennsylvania polling places would not be accessible on 
Election Day, Secretary of State Cortes issued a directive for 
counties to provide at least one accessible site in the county where 
disabled voters could go to cast a ballot if they could not access 
their polling place. 

• On October 22 °^, the State Supreme Court of Pennsylvania 
affirmed a lower court ruling that Ralph Nader was not eligible to 
be listed on Pennsylvania ballots as a candidate for president. The 
lateness of this decision caused considerable problems with the 
issuance of absentee ballots. Many Pennsylvania counties waited 
until the decision to begin sending ballots. Because the deadline 
under Pennsylvania law for voters to return their absentee ballot 
was 5pm on October 29, there was a very small window for voters 
in those counties to return their ballots and have them counted for 
anything other than the Presidential race (for which there was a 
later deadline per federal law). Other counties mailed absentee 
ballots before a final decision - usually with Mr. Nader's name 
listed on the ballot. Because Mr. Nader was ultimately disqualified, 
residents of those counties who voted for Mr. Nader had their 
Presidential vote, in effect, thrown out. 

Summary of Complaints and Questions m the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Pennsylvania. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots, mostly from voters who had requested 
such ballots but had never received them. Other voters reported receiving them too late in 
order to submit them before the deadline. Below is an example of the kinds of complaints 
EP volunteers received: 

• A Pennsylvania voter working in Maryland reported that her 
county board had refused to “overnight” an absentee ballot to her 
when one still had not arrived just days before the election. Despite 
her offer to pay for Federal Express to deliver the ballot, the 
county refused, and she did not get her ballot until 9:30 p.m, the 
day it was due. She then had to take time off from work in order to 
drive back to Pennsylvania and cast her vote. [Allegheny] 
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Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. Many voters complained that they had registered 
but never received their registration cards, or were informed that they were not on the 
rolls when they went to vote. In some cases, this related to voters who had updated their 
registrations after moving, while others had been voting at the same place, or had been 
registered at the same address, for years. Below is an example of the kinds of complaints 
EP volunteers received: 

• A voter sent in her voter registration months earlier when she 
changed addresses, and even received a confirmation letter from 
her old county informing her that she was no longer regi stered. 
However, she never received a voter registration card from her 
new county, and when she called her local board of elections, an 
election official told her that she was not on their list but to simply 
keep calling back. As Election Day approached, she still had not 
received confirmation of her registration. [Delaware] 

Voter Intimidatioii/Siippression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities, including allegations 
of harassment by election observers and poll workers. Below are some particularly 
troubling examples of the kinds of complaints EP volunteers received: 

• A voter complained that a poll judge looked into the booth to 
"check and make sure people are doing it correctly.” When the 
voter asked the judge not to do so, the judge made her leave 
without voting. Caller then got a police officer to escort her in and 
force the judge to allow her to vote. The judge was then rude to the 
police officer as well. [Philadelphia] 

• An EP volunteer reported 3 separate incidents of a large SUV with 
white men parked in front of the polling site, idling & staring down 
voters and pretendingto be from District Attorney's, When the EP 
volunteer confronted them, they admitted they were in fact 
republican attorneys from Tennessee. [Philadelphia] 

• A voter reported that flyers were being passed out to University of 
Pennsylvania and Temple students saying that if they voted today, 
their financial aid would be in jeopardy. [Philadelphia] 

• An individual reportedly observed people going around a 
neighborhood and handing out fake ballots - telling people that 
they no longer need to go to the polls on Election Day. 
[Philadelphia] 
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• One voter reported being told by a county election worker that if 
she had not voted within the previous year, then she would not be 
allowed to vote in the November election. [Dauphin] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. In conjunction with the difficulties that a large number of 
voters faced regarding their registration, many also faced difficulties in obtaining 
provisional ballots when they were told that their names did not appear on the registration 
rolls. In other cases, provisional ballots were not treated properly. Other voters reported 
being told that supplies were insufficient, or that the provisional ballots would not count. 
Below are some examples of the kinds of complaints EP volunteers received: 

• A voter had changed her name and address and re-registered to 
vote. However, when she went to her polling place, she was 
informed by an election official that she was not on the registration 
roll at either her old or new polling place. The official told her that 
the polling place did not have any provisional ballots to give her. 
[Allegheny] 

• When a voter went to her polling place, she was told that her name 
was not on the registration roll. She then requested a provisional 
ballot but made a mistake when filling it out. When she tried to 
return the ballot in exchange for a new one, she was denied 
because the polling place did not have enough provisional ballots. 
She was told to simply correct her mistake on the ballot and initial 
it [Allegheny] 

Voting Machine Problems: EP volunteers received repons about problems with 
voting machines - including voting machines malfunctioning or being out of service on 
Election Day. Below is a particularly troubling example of the kinds of complaints EP 
volunteers received: 


• A report came in of voting machines that were preventing people 
from casting votes for candidates from different parties. The 
malfunction reportedly required voters to vote on straight party 
tickets. Poll workers were trying to separate out Democratic and 
Republican voters before they entered the booth. [Delaware] 

Identification Problems: EP volimteers helped voters with problems and 
questions related to identification requirements, with many reporting that they were 
required to show ID unnecessarily. Below is a particularly troubling example of the kinds 
of complaints EP volunteers received: 
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♦ A report came in that poll workers were asking African American 
voters for ID - even though they were not first time voters - but 
were not requiring ID from white voters. [Lancaster] 

Disabled Access and Assistance Problems: EP volunteers received questions 
and complaints related to disability access and assistance. Many reports came in 
regarding lack of accessibility, including many complaints of polling places that weren’t 
accessible to wheelchair-bound voters. Below is a particularly troubling example of the 
kinds of complaints EP volunteers received: 

• One individual reportedly witnessed an election official refusing a 
wheelchair bound woman's request to have her daughter help her 
vote. Allegedly, the official told the woman she had to get up out 
of her wheelchair in the booth and vote herself [Delaware] 

Language Issues: EP volunteers received complaints about lack of assistance for 
voters with limited English skills. Voters reported problems with getting properly 
translated voting materials or assistance at the polls. 

Long Lines: EP volunteers received complaints about long lines. The problem 
appeared to be caused by an insufficient number of voting booths for the number of 
voters who turned out. 
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Arizona Election Protection At-a-Glance 

Arizona Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Arizona. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Maricopa 

• Pima 

• Yavapai 

Based on the EIRS database, voting problems encountered in Arizona included: 

• Inability to get absentee ballots; 

• Problems with registration; and 

• Incidents of voter intimidation. 

Siimmarv of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
£1RS database from voters and volunteers in Arizona. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. Several voters reported having received 
inadequate or confusing instructions as to how the ballots should be marked or how much 
postage should be applied. Others reported being mistakenly marked as absentee voters 
at the polls or encountering trouble when attempting to vote at the polls after having 
requested an absentee ballot. Below are some particularly troubling examples of the 
kinds of complaints EP volunteers received: 

• A voter reported that, when he went to vote on Election Day, he 
was informed that he had requested an absentee ballot. He denied 
ever doing so and was told that if he wanted to vote, he would have 
to do so via provisional ballot. The EP hotline received several 
calls of this type [Pima; Maricopa] 

• A voter reported that she had received an absentee ballot but 
preferred to vote in person on Election Day. She was informed by 
an election official that she could bring the ballot to her polling 
place and “spoil” it in person and then cast her vote. She reported 
that when she arrived at her polling place, an election official 
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handed her a provisional ballot and didn’t take her absentee ballot, 
saying, “we don’t care” and telling her to keep it. [Pima] 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. Several voters reported finding that they weren’t 
on the rolls after having registered through outside registration efforts not run by county 
election officials. Others reported being removed from the rolls when they had not 
requested registration changes or removals. Below are some troubling examples of the 
kinds of complaints EP volunteers received: 

• A voter reported that he arrived at the polling place he has used for 
the last 12 years and was told that his name was not listed on the 
rolls. He noted that his son, who had moved out of state and 
reregistered elsewhere, was still listed as registered to vote in that 
county. The voter suspected that election officials had mistakenly 
removed him from the rolls instead of his son. He was denied a 
regular ballot, and had to vote via a provisional ballot. [Maricopa] 

• A woman reported having filled out voter registration forms with 
her husband in September at a rally where Elizabeth Edwards 
spoke. When she contacted the County, she was told that there was 
no record of either of them registering to vote. The woman 
reported that one of the individuals with whom she spoke asked 
her how she had registered and when she told him she was told 
"that’s no big loss- you registered for the wrong party anyway." 
[Maricopa] 

Voter Intimidatioii/Siippression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. Intimidation tactics 
included questioning citizenship, and several reports came in of apparent attempts at 
suppressing the Latino vote. Below are some particularly troubling examples of the kinds 
of complaints EP volunteers received: 

• A voter reported that an individual was traveling to various polling 
places and confronting minority voters and asking them if they 
were citizens. He was asking to see their ID and had a cameraman 
with him who filmed the encounters. The individual wore a black 
tee shirt with "US Constitution Enforcer" written on it and a 
military style belt that gave the appearance that he was armed. 
[Pima] 

• A complainant reported that a poll watcher affiliated with the 
National Council of La Raza entered a polling place in order to 
make sure that Spanish language ballots were available. An 
election official reportedly claimed that he didn’t have time to tell 
him and asked what gave him the authori ty to ask. The two got i nto 
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a heated exchange and when the NCLR member left, the election 
official allegedly complained that he had "all these damned 
Mexicans lining up to vote and that they were taking away all of 
our rights." [Pima] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. Most often, otherwise eligible voters were forced to accept 
provisional ballots without their status or claims of eligibility being investigated further. 
Many voters also reported being very uneasy with provisional ballots after claims were 
repeatedly made by officials that they were not likely to be counted. Below are some 
examples of the kinds of complaints EP volunteers received; 

• A voter registered to vote and had a receipt along with a 
confirmation number for registering. When she went to vote, she 
was told that she was not on the registry but could cast a 
provisional ballot, although she was told that it "probably wouldn't 
count." [Maricopa] 

• A voter reported not appearing on the registration rolls, even 
though she had registered. She was sure that she was in the correct 
precinct, but rather than seeking to verify her correct precinct, the 
poll workers simply told her to cast a provisional ballot. She feared 
this would nullify her vote if she was in fact in the wrong precinct, 
[Pima] 

Voting Machine Problems: EP volunteers received reports about problems with 
voting machines. Most reports detailed problems with optical scanning machines that 
rejected or failed to read ballots or were simply not working. 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identitication requirements. Many voters complained that they were 
asked to show ID when they thought it was unnecessary or were unable to vote because 
they lacked proper TD, 

Language Issues: EP volunteers received complaints about lack of accessibility 
for voters with limited English skills. Most often, the reports regarded a lack of Spanish- 
language election materials, poll workers or translators. 

Long Lines: EP volunteers received complaints about long lines - in some cases 
entailing a 3-4 hour wait. The problem appeared to be caused by an insufficient number 
of voting booths for the number of voters who turned out. 
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Other Problems: Voters had otherunique questions that did not directly fit into 
any of the above categories. For example: 

• Several reports came in of voters being told that they were not 

allowed to enter their polling places while carrying the EP -issued 
“Voter’s Bill of Rights.” [Maricopa; Pima] 
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niiiiois Election Protection At-a-Glance 

Tllinois Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Illinois. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Cook County 

• Du Page County 

• Wilt County 

• Kane County 

• Lake County 

Based on the EIRS database, voting problems encountered in Illinois included: 

• Absentee ballot related problems; 

• Registration problems, 

• Machine problems; 

• Identification problems 

• Intimidation, and 

• General Ballot problems. 

Summary of Complaints in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Illinois. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. In several cases, voters - mainly college 
students - requested absentee ballots, but they never received the ballots, at least not in 
time to vote in this election. Below are some examples of the kinds of complaints EP 
volunteers received: 


A voter reported that she and other university students had applied 
for absentee ballots but never received them. The voter called the 
Cook County Cleric on Oct. 3 1 , Nov 1 and Nov 2. The voter was 
instructed that voting in Chicago was the only possibility. The 
voter was unable to return home in time. [Cook] 
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♦ A voter registered in Cook County, Dec. 2003. The voter is in 
college now and too far away from home, so voter mailed an 
application for an absentee ballot. Confirmation was delivered by 
Oct. 25, 2004. On Oct. 28**" the voter called the Cook County 
Clerk’s office, but the office said that it had not received the 
application. [Cook] 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. Most problems involved voters who had registered 
to vote, either through an organization or through other means, but who never received 
their voter regi stration card and so were not sure if they could vote or where to go to vote. 
In some cases, these voters sought registration verification assistance from EP volunteers; 
in other cases, voters went to vote and were told they were not registered. Other voters 
had problems that arose from having moved or changed their name since the last election. 

Voter Intimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. These problems were 
evident in Cook County and elsewhere in Illinois. Voters reported several incidents 
involving police officers who were at the polls asking for ID, among other things. Voters 
also reported poll workers giving out misinformation orfollowing suspect procedures. 
Below are some particularly troubling examples of the kinds of complaints EP volunteers 
received: 


• A police officer outside the polling center (1) asked forphoto ID 
and (2) told voters that they could not vote if they had ever been 
convicted of a felony. [Cook] 

• A voter reported that election officials told him he was able to vote 
for the president, but that there was no need to vote forjudges at 
the local judicial level. He said the same thing happened to his 
daughter. [Kane] 

• A white poll worker reportedly said to a line of all-black voters: " "I 
was having a pleasant day until you all walked in."" The election 
official couldn't find their names on the list. They waited 
approximately 30 minutes. [Cook] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. In some cases, poll workers would not give individuals 
provisional ballots because their name did not appear on the voting rolls, even though the 
voters claimed to have registered. In another case, a Cook County poll worker told a man 
that everyone who voted by provisional ballot had to go to the Board of Elections within 
48 hours and show ID, even if they also showed ID when voting. 

Voting Machine Problems: EP volunteers received reports about problems with 
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voting machines, including machines malfunctioning or not working at all. Some voters 
reported machines not being able to read ballots and the ballots being placed in “a box,” 
Other voters had problems with machines that either indicated an “overvote” or an 
“undervote.” In several of these cases, voters stated that even if the machine initially 
indicated an “undervote,” the vote was still cast, meaning that they were only able to cast 
incomplete votes. 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identification requirements. The major issues were voters not having 
a current address on their driver’s license and poll workers asking all voters to present 
two forms of TD. Tn several cases, when voters could not produce the TD, they were not 
allowed to vote. Below are some examples of the kinds of complaints EP volunteers 
received: 


• A voter was told he could not vote (even provisionally) because his 
driver's license lists his old address. He is properly registered at his 
new address, but living with parents, so he has no utility bills in his 
name, He pays bank, credit card and cell phone bills online. [Cook] 

• A voter was asked for two forms of ID and was informed that if 
she hadn't voted in March, her vote would be contested. [Cook] 

Disabled Access and Assistance Problems: EP volunteers received questions 
and complaints related to disability access and assistance. Some voters reported polling 
places that were not accessible to wheelchairs. Others reported encountering problems 
when they tried to get assistance. Below is a particularly troubling example of the kinds 
of complaints EP volunteers received: 

• A daughter expressed concerns on behalf of her parents. The father 
had cataracts and could not see well. The poll worker stopped his 
wife from helping him, saying "Middle Eastern men force their 
women to vote in a particular way" and it was "against the rules, 
you can't help people out like that,” The parents had always 
helped each other vote in the past [Cook] 

Ballot Related Problems; Voters contacted EP volunteers regarding ballot 
problems. One polling place ran out of ballots, and the poll workers told voters to go 
home. Some voters were given an incorrect ballot that did not list the candidates for local 
offices. Some voters had trouble punching all of the way through their ballots, which 
poll workers told them not to worry about. Other voters expressed concerns about 
abnormalities that they feared would prevent their ballots from being counted. Below are 
some examples of the kinds of complaints EP volunteers received: 

• One voter reported that her ballot was rejected as "spoiled" twice; 
she was concerned that her vote won’t count. This was a punch 
card ballot. The voter had to go because she was late for work. 
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Also, the person in front of and behind her had similar problems. 
[Cook] 

• A voter, who was one of the first people in line, reported ballot 
concerns. When his ballot was placed into the machine, it came out 
as "damaged." They gave him another ballot with the same result. 
Every person after him had the same problem. The poll workers 
put the ballots in a cardboard box. [Cook] 

Long Lines: EP volunteers received complaints about long lines. The problem 
appeared to be caused by an insufficient number of voting booths for the number of 
voters who turned out. Some voters experienced long lines due to an insufficient number 
of poll workers and/or the lack of organization on the part of poll workers. Some voters 
were not able to wait in long lines and were unable to vote. Below is an example of the 
kinds of complaints EP volunteers received; 

• A voter reported that it took 45 minutes to vote. Only one person 
was voting at a time even though there were 5 booths. There was 
one poll worker doing everything: checking names and monitoring. 
Four other workers at the polling place were not doing anything, 
[Cook] 
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Michigan Election Protection At-a-Glance 

Michigan Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Michi gan As of November 24, 2004, the majority 
of reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Wayne 

• Oakland 

• Genesee 

Based on the EIRS database, voting problems encountered in Michigan included: 

• Failure to properly process registration applications; 

• Long lines due in part to inadequate staffing; 

• Machine failures, 

• Voter intimidation and misinformation campaigns; 

• Improper instructions on when to offer a provisional ballot; and 

• Election otficial failures to deliver absentee ballots to voters who 
requested them and confusion about what to do for those who had 
not received them. 

Summary of Comoiaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Michigan. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. There were voters who had problems 
when they requested absentee ballots, voters who did not receive absentee ballots in time 
to vote or at all, and even those who discovered that their t^sentee ballot had been 
returned by someone else. Below are some examples of tlie kinds of complaints EP 
volunteers received: 


A voter's mother requested an absentee ballot in October on behalf 
of her son in the military (Coast Guard). Each time she requested a 
ballot she was told the request was not received. The son 
understood that he could not vote, but was outraged . [Wayne] 
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• A voter requested an absentee ballot 3-4 weeks ago before the 
election, but didn't receive it in Kentucky until 1 1/1 (postmarked 
10/27). The Board of Elections informed her that the ballot would 
not count if not received by 10 PM on Election night. [Saginaw] 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. There were voters who thought they had registered 
but had not received cards in the mail, and voters who were not included on the list of 
registered voters. Many of the registration problems were reports from voters who had 
moved and were unclear about their registration status and proper polling place. There 
were also reports about voters registering with third party organizations who never 
received their registration cards. 

Voter Tntimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. Some voters reported 
being intimidated - and deterred from voting or from requesting assistance - by the 
presence of poll challengers. Below are some particularly troubling examples of the 
kinds of complaints EP volunteers received: 

• One Republican poll challenger was reported by several voters to 
be intimidating poll workers and voters by standing too close to 
poll workers, writing down things and calling out on his phone. He 
was described as very aggressive in his actions. Voters called 
police who threatened to arrest challenger, but he chose to leave at 
that point. [Wayne] 

• Republican challengers were physically blocking access to polls 
with cars and bodies. [Kalamazoo] 

• Reports came in of intimidation from police offices at polling 
places, [Wayne] 

• A notice was hung on the front door of a voter’s home advising 
"Your polling place is: Garfield Edison School, Ward 3, Precinct 
17, 301 E McClellan ” Voter realized this was misinformation and 
went to Doyle Ryder School to vote because for years he has voted 
at precinct 32". [Genesee] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. Complaints and inquiries came in about poll workers unevenly 
applying or not understanding the new provisional ballot requirements. In some 
instances, voters requested provisional ballots and poll workers refused to provide them 
or provided them and then told the voter that “they wouldn’t count anyway .” Below are 
some particularly troubling examples of the kinds of complaints EP volunteers received: 
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♦ It was reported that in one polling place the voter list was not 
complete, but ended at the letter s. Thus, all the people whose 
names began with T-Z had to use provisional ballots. [Wayne] 

♦ A voter’s registration could not be found. The poll worker said that 
the ballot would not count if the voter could not provide the exact 
date of registration. [Oakland] 

Voting Machine Problems: EP volunteers received reports about problems with 
voting machines. Reports came in regarding machines not working properly, ballots 
being improperly handled or possibly not counted at ail, or complete malfunctions voting 
machines at polling places. In a few instances, polling places opened late when the 
machines were not working properly. Below are some particularly troubling examples of 
the kinds of complaints EP volunteers received; 

• A first time voter was denied the opportunity to vote. He had 
difficulty with the lever used to close the booth and when he asked 
a question, he was told to use the lever to close it. However, 
closing it caused him to cast a blank ballot. Then he was told to 
leave because there were no provisions for his mistakes. [Warren] 

• A voter complained about a jammed voting machine scanner. She 
said poll workers instructed her to drop her ballot into a bin with 
those that were already scanned. They were told they could wait 
until the repair person came but they had already waited over 1 
hour and 20 minutes. [Oakland] 

* A voter reported that a Scantron tabulator was broken and people 
were getting ballots & voting but votes were not being counted on 
site. Poll workers told EP volunteers they would count the votes 
later. Scantron was down for 2 hrs. [Wayne] 

• Election Protection worker reported that when the optical scan 
receptacle for taking the ballots jammed, the election judge came 
to the front of the building and announced "polls closed." The EP 
volunteer called city clerk's office, but no additional help was 
available. [Genesee] 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identification requirements. Complaints came in from voters who 
found poll workers misapplying identification procedures and turning voters away who 
met the state’s idenlificanon procedures. 

Disabled Access and Assistance Problems: EP volunteers received questions 
and complaints related to disability access and assistance. The issues of disability access 
were primarily related to polling places that could not accommodate disabled voters, 
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either through providing no assistance, or inadequate assistance when it was available at 
all. Below are some examples of the kinds of complaints EP volunteers received: 

• Voter reported that the wheelchair lift was not available for use. 
Handicapped registrants had to be carried up a set of stairs to reach 
the polling location. Although a key was found for the lift, it 
would not work. [Wayne] 

• EP volunteers assisted a woman in a wheelchair up 2 flights of 
stairs to vote. [Wayne] 

Criminal Status Related Problems: EP volunteers answered questions related to 
criminal status. Reports came in from people with felony convictions unsure about 
whether they were eligible to vote. Because Michigan election law allows ex-offenders to 
vote while on probation, there was confusion over whether those recently released could 
vote. 


Student Status Related Problems: EP volunteers answered questions related to 
student status. There were complaints about student registration issues and first-time 
student voters being denied the right to vote. There was a lot confusion over the 
requirement that first-time voters who registered by mail in Michigan must vote in 
person, and could not vote absentee. 

Long Lilies: EP volunteers received complaints about long lines, in some 
instances even before the polls opened on Election Day. Many of the long lines appeared 
to be associated with the inadequate number or malfunctioning of machines in polling 
locations where poll workers were not properly trained to address the problems. 

Polling Place Problems: EP volunteers helped voters with problems that arose at 
the polling place. There were voters who had questions about where to vote and voters 
who reported that their polling places had been changed, despite having a voter 
registration card with another polling place location indicated. We received reports from 
voters who were forced to wait in multiple lines at polling places to vote because they 
were originally in the wrong precinct line. A range of other issues included improper 
procedures by poll workers and improper campaigning near the polling place. Below are 
some particularly troubling examples of the kinds of complaints EP volunteers received: 

• Voter was in line to vote in precinct 6 but was told after waiting in 
line that she was in the wrong precinct. Voter had to go to the end 
of the line in precinct 5, then after waiting had to go to the end of 
the line in precinct 8 after being told she was in the wrong line. 
The clerks kept telling the voter the wrong precinct. The voter 
waited in line one and one half hours. [Oakland] 
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• Voter received a letter stating that she was to vote at Trix 
Elementary, but officials at Trix told her to vote at Genesis. 
[Wayne] 

• Voter reported that poll w'orker told voter that she could vote a 
straight ticket and that she could also vote for an individual 
candidate of another party, thus spoiling her ballot. [Oakland] 

• Poll workers did not stamp the list (book) as voters' applications 
were matched and accepted. Republican challengers observed this 
and phoned it in. They remarked that ""this could allow people to 
vote a second time."" After a DNC volunteer requested for the 4th 
time that they stamp the book, the w'orkers went through the 
application slips and stamped the book accordingly. They did not 
complete the book, however. [Wayne] 

• Voters reported that the county clerk phone line was not working 
to check whether individuals not on the list at the polling place 
were in the system. Election workers could not get through so 
voters were forced to vole by provisional ballots. [Wayne] 

Other Issues: Voters had other unique questions that did not directly fit into any 
of the above categories. For example: 

• Supervisors were not allowing staff to go vote, Michigan law 
allows 3 hours to do so. [Taylor] 
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New Mexico Election Protection At-a-Glance 

New Mexico Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across New Mexico. As of November 24, 2004, the 
majority of reports were from voters, volunteers, and even some election officials in the 
following counties, in descending order: 

• Bernalillo 

• Santa Fe 

• Dona Ana 

• Rio Arriba 

Based on the EIRS database, voting problems encountered in New Mexico 
included; 


• Significant numbers of voters complained about either not 
receiving an absentee ballot or having received one they did not 
request; 

• Long-time voters who were not on the voter rolls or those who 
found that their polling place changed; 

• Problems with voting machines; 

• Confusion over when to vote by provisional ballot; and 

• General polling place problems and confusion about basic voting 
rules. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
ETRS database from voters and volunteers in New Mexico. 

Absentee Ballot Problems: EP volunteers received complaints from voters who 
did not receive absentee ballots in time to vote or received ballots they did not request. 
We also received the following reports: 

• A voter brought a completed absentee ballot into the polling place 
to turn in. The poll worker incorrectly told the voter to vote 
provisionally. The Democratic Party challenger in the polling place 
told the voter to take the ballot to the county clerk’s office. The 
voter left to do so and according to the EP poll monitor, the poll 
worker then admitted that that was another option that they should 
have mentioned. (In fact, NM law states that absentee ballots are to 
be returned to the coimty clerk’s office and not the polling place.) 
In other cases absentee ballots were accepted at the polling place 
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and voters were not told to take those ballots to the county clerk’s 
office. [Bernalillo] 

A first time voter in New Mexico never filed an absentee ballot but 
was listed as absentee on voter rolls. He was told to vote 
provisionally by a poll worker. [Santa Fe] 


Voter Registration Problems and Questions: EP volunteers received 
complaints from long time voters and new' voters who were not on the voter rolls at their 
respective polling places. 

Voting Machine Problems: EP volunteers received reports about machines 
malfunctioning. While several of the voters, in the end, were able to vote they still 
expressed concerns that their vote would not count and that other voters would not notice 
the problems, 

• A voter reported that he used an electronic voting machine, and 
after selecting a Democratic candidate, noticed that the Republican 
light actually lit up. He had to select the Democratic candidate 
again to cancel it out, and then select it again to make the correct 
selection. He had to do this for almost all the people he voted for. 
[Bernalillo] 

• An EP volunteer reported that while he was helping an elderly man 
with voting he witnessed that when the Democrat Presidential 
candidate was selected, the Libertarian candidate would be 
highlighted. The poll worker instructed on how to correct and the 
vote was corrected, but the same irregularities were reported in 
other area precincts during early voting with touch screens, 
[Bernalillo] 

Provisional Ballot Problems: EP volunteers helped numerous voters who were 
having problems voting by provisional ballot. These incidents range from inquiries into 
the provisional ballot system to workers unevenly applying or not understanding the new 
provisional ballot requirements. Most of the calls came from Bernalillo County. 

• County Clerk’s office w'as treating emergency paper ballot and 
provisional ballot the same way. This was an issue with people 
who wanted absentee ballots and did not receive one. [Santa Fe] 

• There were insufficient provisional ballots all day long, lack of 
affidavits and envelopes at one polling place. [Rio Arriba] 
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Wisconsin Election Protection At-a-Glaiice 

Wisconsin Summary 

Election Protection’s “Election Incident Reporting System” contained reports of 
election problems from across Wisconsin. As of November 24, 2004, the maj ority of 
reports were from voters and volunteers in the following counties, in descending order of 
number of complaints received: 

• Milwaukee 

• Dane 

• Racine 

• Waukesha 

• Kenosha 

Based on the complaints in the EIRS database, voting problems encountered in 
Wisconsin included: 


• Voter intimidation or suppression; 

• Failures to deliver absentee ballots to voters who requested them; 

• Access for voters with disabilities; 

• Voting machine errors, and 

• Inadequate staffing of polling places, which, in many cases, led to 
long lines. 

Summary of Complaints and Queslioiis in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters in Wisconsin. 

Absentee Ballot Problems: EP volunteers helped voters with questions about 
obtaining absentee ballots. Also, BP volunteers received complaints regarding absentee 
ballots, most often from individuals who had requested an absentee ballot but never 
received one or did not receive one in lime to return it by Election Day. One Milwaukee 
voter reported having received three absentee ballots in the mail. 

Voter Registration Problems and Questions: EP volunteers helped individuals 
with questions or problems related to registering to vote. Many voters reported that they 
had not received confirmation of their registration. Since Wisconsin allows same-day 
voter registration, many of these issues were easily resolved as voters were allowed to 
register on Election Day- 

Voter Intimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. Some voters reported 
being intimidated - and deterred from voting or from requesting assistance - by the 
presence of poll challengers. Other voters reported poll workers engaging in 
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questionable practices. Other voters reported misinformation campaigns. Below are 
some particularly troubling examples of the kinds of complaints EP volunteers received: 

• A voter claimed that a police officer entered a polling location and 
announced that he would arrest anyone who had an outstanding 
warrant. An attorney informed the officer that such action was 
illegal and the officer reportedly responded that he knew it was, 
but thought it was a good idea anyway. [Rock] 

• One individual reported that her sister, who is on W-2, was told by 
her case manager that if she voted for John Kerry, she would stop 
receiving her checks. [Milwaukee] 

• Individuals reported seeing flyers, purportedly from an 
organization called the Milwaukee Black Voters League, posted in 
minority districts warning residents that if they had already voted 
this year, they cannot vote in the presidential election; that anyone 
convicted of any offense, however minor, is ineligible to vote; that 
any family member having been convicted of anything would 
disqualify a voter; and that any violation of these warnings would 
result in ten years in prison and a voter’s children being taken 
away. [Milwaukee] 

• A voter reported hearing that people were being told that they 
could not vote if they had outstanding parking tickets, [Milwaukee] 

Disabled Access and Assistance Problems: EP volunteers answered Wisconsin 
voters’ questions regarding their rights to assistance and curbside voting at the polls. EP 
volunteers also received some complaints related to polling place access for those with 
disabilities. 

Long Lines: EP volunteers received complaints about long lines. Many polling 
places were understaffed, leading to waits as long as 3 hours for some voters. 

Voting Machine Problems; Some voters reported that voting machines were 
either not working or malfunctioning. 

• One EP volunteer reported a discrepancy between a ward 's 
machine vote totals and the ward’s count of actual votes. The 
machine had recorded 982 votes, while the ward books showed 
971 votes. [Milwaukee] 

• Voters reported ballot-counting machines’ counters not advancing 
when a new ballot was passed through the machine. [Milwaukee] 
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Colorado Election Protection At-a-Glance 

Colorado Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Colorado. As of November 24, 2004, the majority 
of reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Denver 

• El Paso 

• Adams 

• Pueblo 

• Jefferson 

• Arapahoe 

• Boulder 

Based on the EIRS database, voting problems encountered in Colorado included: 

• Registration related problems; 

• Lack of education about identification requirements; 

• Confusion about how to implement provisional ballot 

requirements; 

• Poll workers who are, at best untrained, and at worst, actively 
dissuading voters from casting votes, 

• Voter confusion caused by multiple precincts being located at one 
polling place. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Colorado. 

Absentee Ballot Problems; EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. Many reports came in from voters who 
had not yet received their absentee ballots or received them too late to get them to the 
County Clerk’s office in time to be counted on Election Day. Over half of the absentee 
ballot related problems came from Denver. Below are some particularly troubling 
examples of the kinds of complaints EP volunteers received; 

• Several Denver County voters received their absentee ballots late 
as a result of an error on the part of the County. An EP volunteer 
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Spoke to a County official who said that the problem was fixed and 
that ballots were sent The official also reported that thi s error 
affected approximately 24,000 absentee applications. [Denver] 

• A voter in Denver did not receive an absentee ballot and was told 
by a person at elections office that that was “too bad.” [Denver] 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. Registration related problems were by far the 
biggest problem reported in Colorado. Some voters had moved and wondered how they 
could vote. Many voters reported that they had thought they had registered, but did not 
receive their cards in the mail. Below are some examples of the kinds of complaints EP 
volunteers received: 


• A voter who moved from Denver County to Arapahoe County tried 
to vote in his new jurisdiction. The election judge denied him the 
opportunity to vote. An EP volunteer told the voter to go back in 
and demand emergency registration. [Arapahoe] 

Voter Intimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. Issues here focused 
primarily on misinfonnation to voters. Below is a troubling example of the kinds of 
complaints EP volunteers received: 

• Two voters reported similar incidents. Phone messages were left 
on their machine stating that their polling places had changed. 

Both voters, one in Adams County and the other in Denver 
County, knew their polling place and that the calls were false 
[Adams; Denver] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. As with many of the other states, there was confusion among 
poll workers in Colorado about the implementation of the provisional ballot provisions in 
the law. This confusion led to voters either not being allowed to vote by provisional 
ballot or voters who should have been allowed to vote with regular ballots being given 
provisional ballots. Below are some particularly troubling examples of the kinds of 
complaints EP volunteers received; 

• In Arapahoe County, EP volunteers received a report that election 
judges were not giving out provisional ballots. [Arapahoe] 

• In Denver at the Catholic Charities polling place, EP volunteers 
confronted an election judge who was calling the Elections 
Commission every time someone requested a provisional ballot. 

EP volunteers told the judge that the law does not require such 
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phone calls. The election judge became angry, saying that he was 
told to call the Elections Commission and that if the voters had 
registered properly in the first place they wouldn’t be having these 
problems. [Denver] 

Voting Machine Problems: EP volunteers received reports about problems with 
voting machines. Colorado has several counties that have some form of electronic voting 
machines. These machines experienced some problems, including optical scanner 
machines that did not work and voting machines that broke down. Voters also expressed 
concerns about the lack of a paper trail that made them feel uncomfortable. Below are 
some particularly troubling examples of the kinds of complaints EP volunteers received: 

• An election judge reported that the computers were down and 
approximately 150 voters were turned away and told to go to other 
polling places. The complainant was concerned because many in 
line were blue collar workers with limited time to vote. They were 
not offering backup paper ballots or provisional ballots at the time 
the problem was reported. After over an hour, they went to a paper 
system and started to let people vote at the polling place again. The 
computer system that went down was one used for the purpose of 
finding the voters’ name, identifying the type of ballot they should 
receive and marking them off as having voted. [Larimer] 

• A voter attempted to cast a ballot and the machine malfunctioned. 
When the voter brought the problem to the attention of a poll 
worker, he tended to the machine in a way that zeroed out the vote. 
The official said the machine had been acting up all day, but that it 
was still in service because they only had two machines. They 
allowed this particular voter to cast a provisional ballot but left the 
machine in service. When an EP volunteer called the county, the 
county told our volunteer they would remove and replace the 
machine, and that a certified technician was coming to do that. 
[Arapahoe] 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identification requirements. Below is an example of the kinds of 
complaints EP volunteers received: 

• A voter with an expired license was not allowed to vote. EP 
volunteers gave him the alternative identification he could bring 
with him, and he was able to go back and vote. [Pueblo] 

Disability Access and Assistance Problems: EP volunteers received questions 
and complaints related to disability access and assistance. Most often, reports detailed a 
lack of adequate assistance. Some reports detailed that polling places offered no 
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assistance whatsoever to disabled voters. Below are some particularly troubling 
examples of the kinds of complaints EP volunteers received; 

• A disabled voter had to manage two flights of stairs to get to 
polling place only to find out that the polling place had been 
moved to another location. They had previously voted at this 
location. [Denver] 

• A voter brought a disabled voter with him to vote. When they 
arrived at the polling place, they found that the handicapped 
entrance was blocked. The voter and poll watcher had to request 
that the door be opened. (Denver) 

Criminal Status Related Problems: EP volunteers answered questions related to 
criminaJ status. Colorado law says that if you have served out your felony conviction and 
any associated parole, and have re-registered, that you may vote. In most cases, 
individuals wanted to know if they were eligible to vote based on their felony status. 

Student Status Related Problems: EP volunteers answered questions related to 
student status. Colorado’s incidents in this area were reported in Boulder and Larimer 
counties. 

Ballot Related Problems: Voters contacted EP volunteers regarding ballot 
problems. This category of problems includes concerns raised by voters regarding 
marking procedures and assistance from election judges, as well as ballot supplies. Below 
are some examples of the kinds of complaints EP volunteers received: 

• A repon came in that poll workers had pencils out on the table for 
voters, even though the instructions said to only use pen to fill out 
the ballots. The poll workers removed the pencils, but the 
complainant was concerned that voters had already used them and 
their ballots could be invalidated, [Boulder] 

• During early voting, a voter reported going to vote only to find a 
ballot for his area was not available. The voter was told he could 
vote by provisional ballot. [Jefferson] 

Language Issues: EP volunteers received complaints about lack of assistance for 
voters with limited English skills. Some jurisdictions in Colorado require that Spanish 
language ballots be available to those who request them. 

Long Lines: EP volunteers received complaints about long lines. The problem 
appeared to be caused by an insufficient number of voting booths for the number of 
voters who turned out. 
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Late Opening and Early Closing: EP volunteers received reports of polls 
opening late or closing early. 

Polling Place Problems: EP volunteers helped voters with problems that arose at 
the polling place. Some of the polling place problems came from confusion when there 
were multiple precincts voting at one polling place. Below are some examples of the 
kinds of complaints EP volunteers received: 

• At one polling place in Denver, three separate precincts were 
voting, but only two elections judges were available. The third 
judge, for the third precinct, had not shown up. The other two 
elections judges were left to help the people from the third 
precinct, creating long lines and additional confusion. [Denver] 

• At the Remington Elementary polling place in Denver, the 
appropriate signage regarding provisional ballots was not posted, 
so the EP volunteer did it. In addition, the polling place had 
multiple precincts, but one of the precinct signs had been removed. 
[Denver] 

Other Problems: Voters had other unique questions that did not directly fit into 
any of the above categories. For example: 

• Voters wanted to know the rules around taking time off of work to 
vote. [Denver] 
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Tier 2 States 

Missouri Election Protection At-a-Glance 

Missouri Summary 

Election Protection’s '‘Election Incident Reporting System” contains reports of 
election problems in counties across Missouri. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election ofticials in Jackson and St. 
Louis counties. 

It appears the following were the major problems encountered in Missouri : 

• An inability to get absentee ballots to voters on time; 

• Problems with the state’s voter registration system and registration 
rolls; 

• Failure of poll workers to distribute provisional ballots or 
understand the legal issues regarding such ballots; 

• Suspected incidents of voter intimidation; and 

• Confusion regarding proper voting procedures for punch card 
ballots. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Missouri. 

Absentee Ballot Problems: EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots, mainly from voters who had requested 
such ballots but never received them. Other voters reported discrepancies between 
absentee ballot requests and the records kept by the county. Below is an example of the 
kinds of complaints EP volunteers received; 

• A voter arrived at her polling place only to be informed that she 
had already submitted an absentee ballot, which she had not done. 
Officials were reportedly encountering this problem frequently, 
where individuals who had not requested absentee ballots were 
listed as having done so, while people who had requested such 
ballots were listed as not having done so. EP volunteers received 
multiple reports of this type of problem. [St. Louis] 
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Voter Registration Problems; EP volunteers helped voters with problems related 
to voter registration, generally from individuals who had registered but never received a 
registration card and did not appear on the voter rolls. Others reportedly found errors in 
their voter file when they went to register to vote. Below are some troubling examples of 
the kinds of complaints EP volunteers received: 

• A Jackson County voter, who has been residing and registered to 
vote at the same address for 30 years, had problems voting. Even 
though she has voted consistently over the years and has been 
called for jury duty at least 8 times, she was turned away when she 
went to her polling place. She was informed that her name did not 
appear on the registration rolls. [Jackson] 

• A voter’s address was listed incorrectly on the registration rolls. 
Her address was listed as “221” rather than the correct “211” 
address. She was told that she was therefore unable to vote and 
was not oft'ered the option of casting a provisional ballot, [Boone] 

Voter Intimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related activities. Below are some 
particularly troubling examples of the kinds of complaints EP volunteers received: 

• A report came in of black voters in a predominantly white 
neighborhood being challenged by Republican challengers who 
requested proof of ID, residence, and signature. The challengers 
reportedly did not make similar demands on white voters. At the 
same polling place, when black voters asked questions of election 
officials, the officials reportedly refused to answer, telling them 
"it's very simple,” while providing white voters with any requested 
information or assistance. [St. Louis] 

• An individual in Jackson County reported that three men in 
military-looking uniforms were standing within 25 feet of the 
entrance to a polling place. They were reportedly maldng partisan, 
racist and derogatory statements to voters. The individual 
complained to an election judge, who went out to see the men, but 
reportedly took no action. [Jackson] 

Provisional Ballot Problems; EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. Below is a particularly troubling example of the kinds of 
complaints EP volunteers received: 

• Even with appropriate ID, a St. Charles County voter was told that 
she could not vote without her voter ID# and that the phone 
number needed to get her ID# was busy, so she could not vote. She 
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was not offered a provisional ballot. She even reported seeing a 
sign in the polling place stating that provisional ballots would not 
be counted. [St. Charles] 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identification requirements, mainly from individuals who had been 
turned away from the polls for lacking the proper identification. 

Disabled Access and Assistance Problems; EP volunteers received questions 
and complaints related to disability access and assistance. In most cases, EP volunteers 
talked with individuals seeking assistance for disabled voters, or individuals reporting 
polling places that were inaccessible to such voters, especially voters in wheelchairs. 

Ballot Related Problems: Voters contacted EP volunteers regarding ballot 
problems. Below is an example of the kinds of concerns EP volunteers heard from voters: 

• Several voters from around the state expressed concerns regarding 
the process for voting via punch card ballots. Voters were confused 
and wanted to know how, when voting on a straight party line 
ticket, they were to vote for individual candidates, such as those 
running for nonpartisan positions. Many feared that voting for 
individual candidates would corrupt their ballots. [St, Charles; St. 
Louis; Ray; Jackson] 

Late Opening and Early Closing: EP volunteers received reports of polls 
opening late or closing early Below is a particularly troubling example of the kinds of 
complaints EP volunteers received: 

• A voter arrived at her polling place at 6:45 am to find that it was 
not ready. She waited until 7:30 am, but when the polling place 
was still not ready, she left without voting. [St. Louis] 

Other: Voters had other unique questions that did not directly fit into any of the 
above categories. Some voters reported encountering several problems that covered more 
than one of the categories. For example: 

• A voter reported arriving at his voting place at 6am but had to wait 
at least another half an hour to for the poll to open. When it did, 
there was only one election worker on hand. When he finally got a 
chance to vote, he noticed that the ballot did not contain a listing of 
the Republican judges and, after he voted, poll workers began 
issuing a different set of ballots. The voter fears that his vote may 
not count. [St. Louis] 
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Nevada Election Protection At-a-Glance 

Nevada Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Nevada. As of November 24, 2004, the maj ority of 
reports were from voters, volunteers, and even some election officials in Clark and 
Washoe counties. 

Based on complaints in the EIRS database, voting problems encountered in 
Nevada included: 

• Problems with voter registration by an outside group that led to an 
unknown number of voters not being registered to vote; 

• Receipt of absentee ballots; 

• Implementation of the felony voter statutes; 

• Confusion about how to implement provisional ballot 
requirements, 

• Voter intimidation; and 

• Poll workers who were, at best, untrained and, at worst, actively 
dissuading voters from casting votes. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Nevada. 

Absentee Ballot Related Problems: Some Nevada voters reported requesting 
absentee ballots but not receiving them on time or at all. For example: 

• A voter, who attends school in Los Angeles, requested an absentee 
ballot. She spoke with the Office of Registrar in Nevada and was 
told that she would have the ballot by the Friday before the 
election at latest. She never got it and so was unable to vote. 
[Washoe] 

Registration Related Problems: EP volunteers received complaints from voters 
who had registered to vote but whose names did not appear on the voter rolls. Many of 
these problems may have stemmed from an incident where a firm, Sproul Associates, 
reportedly registered voters and threw out all of the Democratic registrants. 
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Voter Intimidation and Suppression: EP volunteers received reports of voter 
intimidation and voter suppression campaigns. Voters filed complaints about uniformed 
and armed police officers stationed outside polling places. Several also reported 
receiving fraudulent flyers saying their polling place had changed. Some other troubling 
examples include: 

• One voter reported witnessing poll workers only asking minorities 
to show identification. Then, people without ID were sent to 
another table, where they were told they were in the wrong 
precinct and turned away. [Clark] 

• Another voter reported receiving a call, puqjortedly from the 
“Democratic Party,” saying that, due to unexpectedly high voter 
turnout. Democrats would vote on Wednesday, Novembers. 
[Clark] 

Criminal Status Related Problem: EP volunteers answered questions regarding 
getting the right to vote restored after a felony conviction. Some individuals who had 
previously been convicted of a felony believed their voting rights had been restored, but 
then had to submit additional paperwork, even after having received a voter registration 
card. 


Provisional Ballot Problem: EP volunteers received complaints about the 
implementation of provisional ballot requirements. As we have seen with other states, 
there were cases of a poll worker telling voters that their provisional ballots would not be 
counted. NV law allows voters to cast a provisional ballot for federal candidates if their 
name is not on the voter registration list. 

• A Clark County voter, who had registered by mail more than a 
month and a half before the election but received no confirmation, 
was not on the rolls at his polling place. The polling place officials 
would not give him a provisional ballot, and told him he had to go 
across town to another location. They told him he could vote at the 
precinct, but "it wouldn't count." The voter had his registration 
application receipt and identification. 

Long Lines: As in other places, some voters in Nevada reported lines as long as 
three hours, which discouraged some individuals from voting. The problems of long lines 
usually occur because of an inadequate number of voting machines or inadequate 
staffing. For example; 

• A voter went to his precinct and had to wait more than three hours 
to vote. He expressed concern about his wife's ability to get access 
to polls this afternoon because of childcare issues. The lines were 
expected to be as long in the afternoon and evening. At this polling 
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place, there were two districts voting -and the other district’s line 
was only five minutes long. [Washoe] 

Other Polling Place Problem: Many voters reported confusion about which 
polling place they were supposed to vote at. Other voters reported inappropriate 
procedures at the polling places. 
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North Carolinn Election Protection At-a-Glance 

North Carolina Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across North Carolina. As of November 24, 2004, the 
majority of reports were from voters, volunteers, and even some election officials in the 
following counties, in descending order of number of complaints received: 

• Wake 

• Mecklenburg 

• Durham 

• Forsyth 

Based on the EIRS database, voting problems encountered in North Carolina 
included; 


• Registration related problems; 

• Malfunctioning optical scan machines; 

• Voter intimidation; 

• Accessibility for disabled persons, and 

• Confusion by poll workers on how to implement voting laws, 
particularly provisional balloting. 

Summary of Complaints aud Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in North Carolina, 

Absentee Ballot Related Problems: EP volunteers received complaints from 
voters who did not receive their absentee ballots in time or at all. Other voters expressed 
concerns that the outer envelope for the absentee ballots included the voter’ s party 
affiliation. One particularly troubling example is below: 

• One voter requested an absentee ballot from Forsyth County online 
in early September 2004. She got a request for additional 
information from the county in September, and she turned that in 
shortly thereafter, around tiie third week in September. She was 
supposedly sent a ballot on September 29, but she did not receive 
it. She requested a second ballot October 26, but did not receive it 
until Election Day, and thus could not send it in time. [Forsyth] 
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Registration Related Problems: Some voters experienced problems having 
their voter registrations processed correctly. Often, individuals registered to vote but did 
not appear on the voter rolls. In particular, voters who had moved and reregistered 
experienced problems. Below are some examples of the kinds of complaints EP 
volunteers received: 


• A poll worker at the Christus Victor Lutheran Church in Durham 
County called wanting to make note of the fact that there were a 
large number of voters who moved and reregistered but their 
names were not on the list. They were being told to vote with 
provisional ballots. [Durham] 

• In Mecklenburg County, a voter registered to vote in person on or 
about October 4 and received a letter dated October 1 2 from the 
Board of Elections stating that her faxed registration could not be 
processed until they received a signed form delivered to the 
County Board 20 days before the election. She called the office 
many times to have them clarify and fix this because she did not 
fax her registration. [Mecklenburg] 

Voter Intimidatioii/Siippression: Individuals reported incidents of voter 
intimidation and suppression (o EP volunteers. Uniformed police at polling places had a 
chilling effect on some voters. Other voters reported misinformation campaigns that 
could result in disenfranchisement. Below are some particularly troubling examples: 

• One report slates that there were individuals two to three blocks 
from a polling place stopping passers-by and telling them if they 
are delinquent on child support or have other legal problems, it is 
illegal for them to vote and they may get in trouble if they try to 
vote. [Durham] 

• One voter informed EP volunteers that he had arrived home to see 
flyers on every door in the neighborhood. The flyer said that the 
polling place was changed to Lake Rim Fire Department, a 
different location than the polling place listed on the voter’s 
registration card. Election Protection called county Board of 
Elections, and the election official stated that they did not put the 
flyers on the door aid that the correct polling place was the one on 
the registration cad. [Cumberland] 

Machine Problems: Voters in North Carolina reported problems with voting 
technology at polling places. Voters encountered optical scan machines that jammed, 
tore ballots, and whose counters did not register an additional vote after voters scanned 
their ballot. Voters also received ballot receipts that said the vote had not been recorded, 
but poll workers told the voters not to worry about it. 
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Disability Access Problems: Some voters wth disabilities complained that their 
polling locations did not accommodate them properly. By law, disabled voters must be 
provided ways to vote, through curbside voting and/or through accessible polling places. 
For example: 

♦ One individual reported having trouble when she asked to help her 
aunt and uncle vote. Her aunt and uncle are disabled; the uncle 
cannot see and her aunt cannot read. She was reportedly told by a 
poll worker that the worker would contact the Republican Party to 
make sure the votes were not counted since she should not have 
been allowed to help her aunt or uncle vote. [Graham] 

• Other voters reported that poll workers would not bring ballots out 
to curbside voters or that curbside voters had to wait far longer to 
vote than regular voters. [Durham; Granville; Burke; Walce; 
Guilford; Forsyth; Gaston] 

Provisional Ballot Problems: EP volunteers received complaints about the 
implementation of provisional ballot requirements. In some cases, voters were not 
offered provisional ballots when they did not appear on the voting rolls, and in other 
cases voters reported being given provisional ballots when they should have been able to 
cast a regular ballot. 

Ballot- Related Problems: Some voters registered complaints about confusing or 
incomplete ballots. Some voters were confused about voting a straight party ticket, as it 
was unclear if the ballot would be thrown out as an “overvote”’ if the voter filled in the 
arrow for straight party ticket and also filled in the arrows for individual candidates. 
There was also confusion about whether voting the straight party ticket was sufficient to 
cast a vote for president. Other voters reported receiving ballots on which some 
candidates for local offices were not listed. 

Long Lines: Some voters complained about long lines at the polls and in some 
cases having to wait up to three hours to vote. Long line issues usually result when there 
is inadequate staffing or an inadequate number of voting machines. 
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Arkansas Election Protection At-a-Glance 

Arkansas Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in multiple counties in Arkansas. As of November 24, 2004, the 
majority of reports were from voters and volunteers in Pulaski and Jefferson counties. 

Based on the EIRS database, voting problems encountered in Arkansas included: 

• Registration related problems; 

• Absentee ballot related problems; and 

• Incidents of voter intimidation. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Arkansas. 

Voter Registration Problems: EP volunteers helped individuals with questions 
or problems related to registering to vote. Many voters reported that they had not 
received confirmation of their registration or found that they been removed from the 
registration rolls, 

• A voter reported that, together with her husband, she had gone to 
vote and that neither her nor her husband’s name was listed on the 
voting registry. Both had voter registration cards that showed that 
they were at the correct polling place, [Pulaski] 

• A voter reported that, in preparation for a voter registration drive, 
he went to the local government office to pick up voter registration 
forms. A worker at the office gave him the forms but reportedly 
told him that the applications would have to have been received by 
May 2004 in order to count for the November election. [Shelby] 

Voter Intimidatioii/Suppression: The EP hotline received reports from 
individuals reporting incidents of suspected intimidation or unfair polling practices. 
Below are examples of the kinds of incident reports received by EP volunteers: 

• A voter reported that first-time voters, after standing in line to 
vote, were being sent to the end of the line and that some were 
being told that if they were Democrats, they had to vote the 
following day (i.e. November 3rd). [Pulaski] 
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• A voter reported that poll workers were only asking black voters 
for identification. The caller, who is herself black, reported that she 
personally knew one of the poll workers and was still asked for ED, 
while white voters in front of her were not asked to produce 
identification. [Little River] 

Absentee Ballots Problems: EP volunteers helped voters with questions or 
problems regarding absentee ballots, generally from people who had requested but never 
received such ballots. 

Provisional Ballot Problems; EP volunteers received complaints from 
individuals with problems or questions regarding the use of provisional ballots. 

• Several voters reported that polling places did not have any 
provisional ballots on hand and did not get any until hours after the 
polling places had opened. [Pulaski] 

• A voter’s wife went to vote at their County polling place for early 
voting, and noticed that her spouse was not on the list of registered 
voters. They inquired, and were told he was not on their list and 
that he must still be registered at his prior county. The husband 
drove to his old County where he was told that his registration had 
been rolled over to his new county. Pol) workers refused to let him 
vote a provisional ballot. [Carroll] 

Other Problems EP volunteers helped voters with other voting related problems 
not categorized above. For example; 

• A voter reported that election officials were handing out three 
different ballots early in the morning on Election Day and one of 
those ballots did not have the candidates for alderman on it. An 
official corrected the mistake but those who had voted early were 
not allowed to recast ballots and, therefore, not allowed to vote for 
this race. [Ehilaski] 


61 



445 


Minnesota Election Protection At-a-GIance 
Minnesota Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Minnesota. As of November 24, 2004, the majority 
of reports were from voters and volunteers in Hennepin and Ramsey counties. 

Based on complaints in the EIRS database, voting problems encountered in Minnesota 
included: 


• Confusion about identification requirements; 

• Incidents of voter intimidation; and 

• Issues related to same-day voter registration. 

Summary of Complaints and Questions in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Minnesota, 

Voter Registration/Identification Issues: EP volunteers helped voters with 
problems related to voter registration. Minnesota allows for same-day registration and 
the majority of the calls came from voters reporting that they were unable to register for 
lack of proper identification. Some examples of the types of incidents reported to EP are 
below: 


• One student reported that she showed an out-of-state ID and a 
valid fee statement with her current voting address to poll workers 
and was not allowed to vote, EP attorneys intervened and had a 
county official call the polling place and explain that a fee 
statement with a current address and the voter’s name was 
acceptable identification. [Hennepin] 

• One voter reported that poll workers were requiring ID from 
registered voters, and asking Republican challengers if the ID was 
OK, [Hennepin] 

• An individual tried to register at polls. She had several fomis of 
picture ID, but none were aMN driver’s license or ID card. She 
also had several bills in her name at her current address, sent 
within the last 30 days. The election judge told her this was 
insufficient to register, so the voter then asked her neighbor to 
vouch for her. The election judge still refused to register her. 
Voter challenged election judge's refusal to accept that attempt to 
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vouch for her and was told to leave immediately. Eventually, the 
county auditor intervened, and the individual was allowed to vote. 
[Steams] 

Voter Intimidation/Suppression: EP volunteers received complaints about 
suspected voter intimidation or unusual election-related incidents. Some voters reported 
being intimidated - and deterred from voting or from requesting assistance - by the 
presence of poll challengers. Other voters reported misinformation campaigns. Below 
are some particularly troubling examples of the kinds of complaints EP volunteers 
received: 


• A voter reported that Republican challengers were confronting 
student voters and saying that their names appeared on a list of 
people who had already voted in another jurisdiction, [Rice] 

• A voter reported that, on Election Day, he received a phone call 
asking if he was going to vote and providing infonnation as to the 
location of the voter’s polling place, which did not match the 
polling place information he received from the local Board of 
Elections. [Ramsey) 

• A voter reported witnessing Native American voters being 
challenged, especially when they used identification that showed 
that they received public assistance. [St, Louis] 

• EP received a report that a person acting as a Vietnamese translator 
was directing Vietnamese voters to vote for Bush, [Hennepin] 

Voting Machine Problems; Some voters contacted EP with concerns that their 
ballots would not be counted because ballot-scanning machines at the polling places were 
broken or had counters that did not advance when a new ballot was scanned. 

Other Problems: Voters also filed complaints about a handful of other 
miscellaneous problems. For example: 

• Poll workers at one polling place told the translator that she could 
not assist people in voting. EP attorneys intervened and, 
eventually, the translator was able to assist people who requested 
her help. [Hennepin] 

• One voter expressed concerns about the privacy of her ballot. She 
reported that the voting area had ten booths, but she had to fill out 
her ballot at a very visible spot at a large table. Someone made a 
comment about her choice for president. [Hennepin] 
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Tier 3 States 

Texas Election Protection At-a-Glance 

Texas Summary 

Election Protection’s '‘Election Incident Reporting System” contains reports of 
election problems in counties across Texas. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received : 

• Harris 

• Dallas 

• Tarrant 

• Bexar 

• Travis 

• Fort Bend 

Based on the EIRS database, voting problems encountered in Texas included; 

• Confusion about how to implement provisional ballot 
requirements, 

• A significant number of Harris County voters not receiving 
absentee ballots; 

• Problems in Harris and Travis counties with e-Slate voting 
machines; 

• Identification requirements; 

• Voter intimidation; and 

• Confusion among voters about straight party voting. 

Summary of Complaints and Ouestioiis in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Texas. 

Absentee Ballot Problems; EP volunteers helped voters with questions and 
complaints regarding the use of absentee ballots. Absentee ballots were due in to the 
elections office by Election Day. Most of the complaints related to absentee ballots were 
from voters who did not receive their ballots. Below is a troubling example of the kinds 
of complaints EP volunteers received: 
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• A voter in Harris County requested an absentee ballot on-line in 
early October. As of October 28, the voter had not received the 
ballot. The voter called Harris County, and they said she would 
receive it by October 30. On October 3 1 , the voter still had not 
received the ballot and called the County Clerk's office back - at 
which point they said they were very sorry, but there was nothing 
they could do. [Harris] 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. Often, voters had registered to vote, but hadn’t 
received their cards and were wondering if they would still be able to vote. Other voters 
had moved, but were not sure if they were still registered. Some voters wanted to know if 
their registration was still valid if they hadn’t voted in several years. Below are some 
examples of the kinds of complaints EP volunteers received; 

• One voter submitted a registration form that she printed from a 
Christian radio station’s web site on October 2, The voter did not 
receive a voter certificate. The voter did not know if she could 
vote, or where to go to vote. [Harris] 

• A voter attempted to vote, but her name was not on the rolls, so she 
cast a provisional ballot. Subsequently, she verified her voter status 
and wanted to cancel her provisional ballot and cast a regular 
ballot. A county election otTicial told her it would be too 
complicated to cancel. EP volunteers told her to go back to the 
county official’s office and demand that the provisional vote be 
canceled and that she be permitted to vote a regular ballot. She was 
eventually able to vote. [Denton] 

Voter Intimidatioii/Suppression: EP volunteers received complaints about 
suspected voter intimidation or suppression. The most common form of voter 
intimidation or suppression was misinformation. Other types of intimidation or 
suppression reported included actions taken by officials that voters viewed as threatening. 
Below are some particularly troubling examples of the kinds of complaints EP volunteers 
received: 


During early voting at the Power Center in Harris County, a voter 
observed Harris County police officers yelling at the 200 or more 
people in line that they had to show ID and that anyone with a 
warrant would go to jail. People left the line, including the voter 
who reported the situation. [Harris] 

An African-American voter went to her polling place with her 
mother. At the time they arrived, they were the only black voters 
present. The poll workers were asking all voters for registration 


65 



449 


cards or ID and then asking voters if they had moved. She and her 
mother were subjected to more questions as the workers appeared 
not to believe the responses. They took her license to check against 
other records. Reportedly, this did not happen to other voters. She 
was eventually able to vote. [Travis] 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. In Texas, there were complaints of precincts running out of 
provisional ballots and poll workers not appropriately implementing the provisional 
ballot laws. For example: 

• A voter requested a provisional ballot in Bexar County and the 
election judge was reluctant to give it to him because it would be 
“too much paperwork” and “wouldn’t count anyway.” [Bexar] 

• A newly registered voter, who is a new citizen, went to vote on 
Election Day in Bexar County. He was not found on the voting 
rolls. The judge at the polling site would not give him or the other 
people in line with similar circumstances a provisional ballot. The 
judge was calling downtown every time someone requested a 
provisional ballot. He was eventually allowed a provisional ballot, 
but the judge wrote “wrong precinct” on the envelope. [Bexar] 

Voting Machine Problems: EP volunteers received reports about problems with 
voting machines. Several counties in Texas used electronic voting machines and there 
was some confusion among voters about how to use these machines. Also there were 
reports of idle machines and other machines breaking down, causing long lines in some 
jurisdictions. Below are panicularly troubling examples of the kinds of complaints EP 
volunteers received: 

• There were several reports of voters having problems having their 
votes recorded properly. Upon reviewing their votes after voting 
the straight Democratic Party ticket, they found that the vote for 
President was for Bush and not for Kerry. This was happening on 
e-Slate machines in Travis and Harris Counties during early 
voting. [Travis; Harris] 

• At an early voting site in Harris County, only four or five of 20 
machines were being used and the machines were very slow, 
which caused some voters to leave altogether, [Harris] 

Ideiitincation Problems: EP volunteers helped voters with problems and 
questions related to identification requirements. Many voters asked EP volunteers for 
information on the identification requirements in Texas. Voters also reported problems 
with poll workers being confused about or incorrectly implementing identification 
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requirements. Below are particularly troubling examples of the kinds of complaints EP 
volunteers received: 

• One voter saw a sign at her early voting polling place in Hays 
County that said registration card and photo ID were needed to 
vote. The workers weren't asking for ID, but the voter was 
concerned that the sign would discourage people from voting. (TX 
law allow persons to vote without their voter registration card if 
they have a photo JD.) [Hays] 

• In Galveston County, during early voting, a voter was turned away 
because she did not have a voter's registration card. She had photo 
ID and was not a first-time voter. [Galveston] 

Disability Access and Assistance Problems: EP volunteers received questions 
and complaints related to disability access and assistance. The issues of disability access 
primarily involved inaccessible polling places and polling places that provided 
inadequate or no assistance to disabled voters. Below are some particularly troubling 
examples of the kinds of complaints EP volunteers received: 

• A physically-handicapped voter from Arlington, Texas went to 
three separate early voting sites and found that none of them were 
accessible for his van. [Tarrant] 

• During early voting, a severely disabled voter who was in his 80' s 
was transported with other nursing home residents to vote. They 
arrived at a polling place where there was no curbside service. The 
van then went to another polling place, where they were told there 
was a very long wait for curbside service. By this time, the voter 
was tired and asked to go home. At this point, his only option for 
voting waste vote “far away” at his normal polling place, [Tarrant] 

Criminal Status Related Problems: EP volunteers answered questions related to 
getting voting rights restored after a felony conviction. In Texas, those convicted of 
felonies can vote if they have fulfilled all aspects of their sentence, including parole, and 
have re-registered to vote. 

Student Status Related Problems: EP volunteers answered questions related to 
student status. Most questions came from voters unsure if they could vole at their home 
or at their student address, and some complaints were recorded regarding suspected 
student disenfranchisement- Below is an example of the kinds of complaints EP 
volunteers received: 


One voter’s son, a student attending school in another Texas 
jurisdiction, was denied the right to vote because he was told he 
was not on the voter rolls. He had a voter registration card showing 
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that he was registered to vote in that jurisdiction. Volunteers 
advised the voter to instruct her son to go back with all his 
paperwork and to vote with a regular ballot. [Travis] 

Ballot Related Problems: Voters contacted EP volunteers about ballot problems. 
In Texas, many of the problems were associated with voting a straight party ticket. Also, 
there were some reports of incomplete or unusable ballots. Below are some particularly 
troubling examples of the kinds of complaints EP volunteers received: 

• A voter from Fort Bend County was given a ballot by an election 
worker that had already been marked. The poll worker acted as if 
he had not noticed. The voter complained and, after an extended 
wait, was eventually given a clean ballot. [Fort Bend] 

• There were reports of ballots being incomplete - not including 
candidates or ballot measures. [Harris] 

Language Issues: EP volunteers received complaints about lack of accessibility 
for voters with limited English skills. Some jurisdictions in Texas are required to provide 
voting materials in a second language. Below is a particularly troubling example of the 
kinds of complaints EP volunteers received: 

• A woman’s Persian-speaking mother, who understands some 
English, didn’t understand how the voting machine works. When 
the mother asked for assistance, she was shown the Spanish video. 
The election judge refused to allow the daughter to help her mother 
saying that it was against the law for the woman, or anyone else, to 
assist her mother in the voting booth, (TX law allows for anyone to 
assist voters who cannot understand English as long as they are not 
their employer, agent of their employer, or officer or agent of their 
union.) [Harris] 

Long Lines: EP volunteers received complaints about long lines. The problem 
appeared to be caused by an insufficient number of voting booths for the number of 
voters who turned out. Many of the long lines were reported during the early voting 
period. 


Polling Place Problems: EP volunteers helped voters with problems that arose at 
the polling place. Many problems related to inadequate staffing and unhelpful poll 
workers. Some of the issues were reported during Texas’s early voting period. Below are 
some particularly troubling examples of the kinds of complaints EP volunteers received : 

• In Tarrant County, a poll worker reported that the number they 

were calling at the county to check individuals’ registration status 
was always busy. At this polling place, poll workers could not 
check a person’s status on the computer because they did not have 
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the CD containing the voter list. Virtually everyone was getting a 
provisional ballot- increasing the likelihood that the supply would 
run out. [Tarrant] 

• A report came in that voters from Precinct 809 were coming to 
Precinct 323. Both Precinct 809 and Precinct 323 used to be at the 
same location. This year, they were separated. Precinct 809 had 
eight poll workers for only 200 total voters, while Precinct 323 had 
only three poll workers for “many more voters."’ [Harris] 

Other: Voters had other kinds of questions that do not fit into any of the above 
categories. For example: 

• One voter reported that his employer would not let him off work to 
vote. We advised him that Texas law allowed employees two hours 
off work if polls were not open for two hours outside the voter’s 
nonnal work hours. [Harris] 
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Georgia Election Protection At-a-Glance 

Georgia Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in counties across Georgia. As of November 24, 2004, the majority of 
reports were from voters, volunteers, and even some election officials in the following 
counties, in descending order of number of complaints received: 

• Clayton 

• DeKalb 

• Fulton 

Based on the EIRS database, voting problems encountered in Georgia included: 

• Voters who registered in voter registration drives who did not 
appear on voter lists; 

• Machine problems; 

• Confusion over voter identification requirements; 

• Confusion over provisional ballot requirements, 

• Long lines and long waits to vote at polling places; and 

• Inadequate notice of polling place changes. 

Summary of Complaints in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Georgia. 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration, especially in Clayton, DeKalb, and Fulton 
counties. Many people reported that they had thought they had registered, but did not 
appear on voter lists or in the Secretary of State’s database. Some of these voters had 
registered through the Department of Motor Vehicles, others through their high school, 
and others through independent voter registration drives. Some had received voter 
registration cards in the mail, but still were not on the lists or in the database. 

Other voters experienced problems with their voter registrations having been 
purged. For instance, one voter received a voter registration card in the mail in June 2004 
but was told she had been purged from the rolls. Other voters reported being placed on 
the “inactive voter” list and either denied the opportunity to vote or directed to cast 
provisional ballots. 
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Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. As with many of the other states, there was confusion among 
poll workers in Georgia about the implementation of provisional ballot requirements. 

This confusion led to voters either not being allowed to vote by provisional ballot or to 
voters having to take extreme measures in order to obtain the provisional ballots. Also, 
in some cases, polling places did not have provisional ballots available. Below are some 
examples of the kinds of complaints EP volunteers received; 

• A voter in DeKalb County reported registering at the DMV but did 
not show up on the voter rolls. Poll workers refused to give her a 
provisional ballot. She insisted that she needed a provisional ballot, 
and they gave her a telephone number to call to get 
“authorization.” Another voter in Clayton County was told to go 
to the county courthouse to receive authorization that she was 
eligible to vote and cast a provisional ballot there. [DeKalb; 
Clayton] 

• An EP volunteer reported that when she arrived at the polling place 
she was covering, there were no provisional ballots. When she 
called the county office, she was told she would have to go 
downtown to gel the ballots herself. She went downtown and the 
officials there were very rude, but did eventually bring provisional 
ballots to the polling place. [Dougherty] 

Identification Problems: EP volunteers helped voters with problems and 
questions related to identification requirements. In Georgia, only first-time voters who 
registered by mail and who did not include a copy of an acceptable form of identification 
with their registration application must show ID at the polls. Poll workers at several 
polling places were requiring that all voters show ID, and there was confusion among 
voters and poll workers over what was acceptable identification. 

Long Lines: EP volunteers received complaints about long lines, especially in 
Clayton County. Long lines and excessive waits often arose because polling places had 
too few workers or machines or both. Voters were particularly inconvenienced when they 
waited for long periods to vole, only to be told that they were at the wrong polling place 
or denied a provisional ballot when they were eligible. Below are some particularly 
troubling examples of the kinds of complaints EP volunteers received: 

• Some precincts in Fulton County had only four booths at polling 
places, resulting in long lines. An EP volunteer was told by a poll 
worker that “there weren't more booths because Secretary of State 
believes blacks don't vote.” [Fulton] 
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♦ A voter in Clayton County waited 3 hours to vote. When he went 
to work after voting his boss told him to go home because he 
should have made other arrangements. [Clayton] 

Late Poll Openings: EP volunteers received reports of polls opening late or 
closing early. Below is a particularly troubling example of the kinds of complaints EP 
volunteers received: 


• Polls in Hancock County, GA opened at least 3 hours late. The 
Republican Party sought and received a mandamus order in GA 
Supreme Court to close polls on time at 7 p.m. even though GA 
law allows polls to close late if necessary. [Hancock] 

Polling Place Problems: EP volunteers helped voters with problems that arose at 
the polling place. Many voters complained that they had not been informed their polling 
place had changed. In some cases, old polling places did not have adequate signage 
directing voters to their new polling places. Combined with long lines, this was 
particularly discouraging to voters. Below are some examples of the kinds of complaints 
EP volunteers received: 

• A voter in Clayton County received her voter registration card in 
June which listed her polling place as “Pt. South.” She waited in 
line there for two hours and then was told that her location had 
been changed to Callaway Headquarters. She had also checked the 
County's website recently and it was still listing Pt. South. 
[Clayton] 

• A voter in DeKalb County had her designated polling place 
changed without notice. Meanwhile, her husband's polling place 
remained the same. The voter lives in same house as her husband, 
and they had not moved since they registered. [DeKalb] 


72 



456 


Louisiana Election Protection At-a-Glance 

Louisiana Summary 

Election Protection’s “Election Incident Reporting System” contains reports of 
election problems in parishes across Louisiana. As of November 24, 2004, the majority 
of reports were from voters, volunteers, and even some election officials in Orleans 
County. 

Based on the EIRS database, the voting problems encountered in Louisiana 
included: 


• Incomplete registration rolls at the polling place; 

• Machines malfunctioning or broken; 

• Confusion by voters and poll workers regarding provisional 
ballots, including not enough provisional ballots available; 

• Long lines, in many cases over 2 hours and in some cases over 7 
hours long, and 

• Confusion over correct polling place and other polling place 
practices. 

Summary of Complaints in the State 

Below is a sampling of the types of questions and complaints recorded in the 
EIRS database from voters and volunteers in Louisiana. 

Voter Registration Problems and Questions: EP volunteers helped voters with 
problems related to voter registration. Some voters reported that they were not on the 
registration rolls at their polling place even though they had registered on time, and in 
some cases had actually received a voter registration card. In these cases, the response 
from the poll workers varied. Sometimes, the voter was allowed to vote after filling out 
an affidavit; some voters were given provisional ballots; and some were told they could 
not vote at all. 

Provisional Ballot Problems: EP volunteers received complaints about 
provisional ballots from voters, many of whom reported being denied the opportunity to 
vote by provisional ballot. Many voters who found that their names did not appear on the 
registration rolls reported difficulties in obtaining provisional ballots. In some cases, poll 
workers did not offer provisional ballots to voters whose names did not appear on the 
rolls. In other cases, polling places simply did not have any provisional ballots to offer 
voters. In still other cases, voters were offered provisional ballots, but these ballots did 
not include the presidential candidates. There were also many reports from around the 
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State of voters being denied provisional ballots on the grounds that the polling places had 
run out of them. 

Voting Machine Problems: EP volunteers received reports about problems with 
voting machines. Some polling places had no functioning machines at some points in the 
day. At other polling places, broken machines meant an insufficient number of 
functioning machines and long lines for voters. Below is an example of the kinds of 
complaints EP volunteers received: 

• In one polling place in Orleans County, all three machines were 
down from 6am to 9am. The voter reported that at least 49 people 
were unable to vote. [Orleans] 

Tdeiitification Problems: EP volunteers helped voters with problems and 
questions related to identification requirements. Many reported that they were required to 
show ID unnecessarily, Including those who were not first time voters. 

Long Lines: EP volunteers received complaints about long lines, including 
reports of voters leaving the polls before they voted due to the wait. The problem 
appeared to be caused by an insufficient number of voting booths for the number of 
voters who turned out. Below are some particularly troubling examples of the kinds of 
complaints EP volunteers received: 

• One Election Protection worker reported that 85 students at Xavier 
University signed a complaint form that stated they had to wait 
over seven hours in line to vote. [Orleans] 

• One voter reported that, after waiting in line, she was told she was 
in the wrong polling place. After waiting in a long line for the 
second time at the polling place she was directed to, she was told 
the first polling place was the correct one. [Orleans] 

Polling Place Problems: EP volunteers helped voters with problems that arose at 
the polling place. Some voters reported poll workers following inappropriate procedures 
at the polling place. One voter reported that even though he was on the voter registration 
rolls at the poll and had a driver’s license, he was not able to vote because he didn’t have 
his voter registration card, (vole. LA law allows for persons to vole without their 
registration card if they have photo ID.) Other complaints involved rude and 
overwhelmed poll workers, such as one case where the poll worker yelled at a line of 
voters, "Haven't you ever voted before?" 
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Will Problems in Early Primaries affect the Buckeye state? 
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PROBLEMS Seen in the Early Primaries 
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tnn Ilf cotintinp provbionol ballots, enorimiiis coiiKuMin 
hasbwn cmied by inadcqiuccly mined drction official* 
and poll wotkets alike who inappmpriaidy dbnibucr, or 
Mimctimcs hdl to disirlhiite. proviiional hallois. 

EiiKigency ballots, on the tnhrr hand, arc just that: bal- 
Inu voters can ca»t in 'rnmgendnr (Lr. • wlicn voting 
rrML'hincs crash or ate oiherwne unavailaMr on Election 
Dar). THenr KiUmd are meant as a back-up paper op- 
tmn when teebnoksgi’ Eiik. Due even emeigcnc) bolliits 
aiv nor liulsafr. When mass problems retfuin.' their usage, 
and suppitrv are not adn^uaic. tht potential vises Av pull 
wuiicm to run uiil 'jf emergency lialluls, cuuiiig vutenr 
ht he leb without the ability tu east their balloi. PurilieT, 
some poll workers and cicctirm offieiab have liocn ini* 
po^scrly oeatiiig etncrgnicy hailou aud ptovuional hal- 
loo in the sanK* manner. *fhis pour cruntng can lead to a 
delay in counting the hallou of oiherwue eligible voters. 
For exanplc, 'emergency voicrs'' who arr Airced to cau 
paper balli>ts when syaiems Aiil ore not the ssonr u ~priwi- 
siniul voKis" or nil'lect tn altrr-tbc-lKC invcsti]!«ion.« of 
tbnr eligibility a leqiiiitd under HAVA. 

Duniig the 2liU4 election cycle, civ EP coalition rc|Kitt> 
cd mrstr than a thousand cumplaiitu eiincemtng pruvi* 
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Aiiinal ballots, including widespread confiisiiMt over the 
proper use and counting of provisional ballou Kccausc 
rif widely differing rTgidaiuins from slate to siaK and 
even from oik polling place to the next Many voters 
reported ihzr poll workers were either refusing to give 
nut provisitinal ballots or wen- sicnpli unawanr i«f ilsr 
federal rcqujrcincnis to distribute them. Hiubly. many 
vfiters whfi CMnipbiinrd of nor being listed on ihc voter 
rcglsiratiim list uibsctpjcntly complained citlicr about 
not being nffead pntvunmal halLm nc of mn knowing 
whether rheie hallou would iihlmntely be counted. 

Unfonunatcly. in the cuuftuiMit am die proper 
ine of provisional ballocs and emergency ballots persist- 
ed. Furcuntple: 

^ On Super Tuesday, voter* at the Wrsisidr jewish 
Coinniunity Center in Un Angeles. CaliA>niia wen* 
turned away hrcitue voting madtincs still had ivnt 
arrived at the p<(illng plaor as of hl:45 a.m.. mme 
than three hours alWr (hr polls opened. Instead nf 
being provided with emergency ballots, voters weiv 
(imply turned away, while others chose to cobi pto- 
vUirmal baihits at •tho local polling plaer*. 

^ On Super Tuesday, at John Jay College' ■» New York 
Qty. New York, a voter caDrd K> report tJut all the 
matJiUKs at iIk piennct were broken. TVill worker* 
gave voirra provisional baUucs rather than eniergcti- 
cy liallots. Many voiert choM- umply nut to vote. 

yy In Santa Monica, CaliAiniia. a poll wurker gave one 
voter a provulonil halhit when it was taking liiin 
Dsn long oi find her address in the hmtk. When 
dk’ voter itwistcd that she w&nted a regular ballot 
another monitor looked for her name and found it. 
She wasewnttnily ahk' m wiir a regular halloi. 
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V 01 ING MACHINE PRObLfMS 

HAVA ako icquinai all «cate« Ri nrplacv lever and punch 
card v«i(in|i v({uipnicni wirJi rmirc updated (cchii4<Y)r 
and tequim eath vnrinji prrclnct m have ai la>t •mir 
aercutbk vottni^ machine cyrtenv (n 21X14. EP received 
ihuuMndv i>r comphuRM cmiccmlng machines Inac 
curui'ly rrcivdiiig their clHiicv in wiuu» races «* nut 
lecurding their voces at all. In 2i'4i6. of the 47.7 percent 
of EIRScnirics that rrportnJ vudng related prulikins tn 
ER neatly- 21 percent wete Trum mdividiials reporting 
toting et^inpmcnt pmhierm. Vuten in over 55 states 
tep<vted Mime type >il voting machine rcbti.'d problem, 

Onnmun vniing machine pfubirnw repiried m ihe 
EP hiiillne and lucal caimmand centm rhroughniii ihe 
omiiirVi Including all if uut largetf d sutes. in |iast yrart 
tnilude: 

y> Broken down mKhirves •»- mining ballot aarvator 
cards llui caiiicd late opening of poll placw and 
voters leaving the polls wiihoui voiuig 

Vote twitdiing/fllpping, whete vnirn voud hir one 
candidau' Inn voting madiina thowd that they 
voted For a lilRvfcnc camlidaic 

» Incomplete ballot chmecs showing on voting raa* 
dunes 

Missing virtet or vote* not displayed on review 
scivens hchiir voters cast (heir hallob 

^ Miuhliu-s or devia-s mi machines lor vixen with 
dUabilitio Foiling to Function 

^ Machines dnxtoynig ballots 
^ Ibll workers miMakcnly giving voters ths- wrong 
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halltHs or bailm end* fm voting machino 

fVthiips the biggest Amcu ill 2iK>6 involving looting m-t- 
ckiuo was (lie coiigressionil raor in Sarasota CtMincy, 
FImtda. where evidence tiiggcMs voting machine erron 
saused inure ihaii Ig.tXH) vitas simply ni disappear in 
a concessional race where '>nly 375 votes separated the 
Trip two GUididaics. 

In rhe2(XW primaries, voting machine pnMeim have oner 
again ken aMiiira'oFlni«tniiimir>xiiiany vofcn. FUpi'ro 
haw siHw in ahwii machines not wodcing pnipcify* bal- 
Ims being improperly hamlJcd nr pnosihly it'X rouined at 
all or eomplctr malFiinctimi uF voting inA^ htnea ai polling 
pUoo. InaFew places, polling pUinopencdLurwIim the 
madiincs were nor wvirking pioperh'. 

The types oF pnrbicms recorded incliKlc: 

)) On Super Tuesday, at the Naiivicy Oiurch In El 
Monte. Califvxnia. voters reported all rif the Re- 
publican hallotc wea* n^cctrd repeatedly- Tlic poll 
wnrher plaavl the reiocted Repuldican ballon in a 
biKkcf uiiderns-aih the uMc and said they WY>uld 
be counted at .1 later dme. 

A voter In Bamcsnlle, Marybnd amvrd at the polls 
at '^rlHloin «nly lo dMowt iliac none of the ma- 
chines had WHirking printers and no vocert were abb- 
to v«ir .It that ilrrK*. The Voter fvalred mini 7;45ajn 
and iheii IcFi tu go ret work widiout vitdtig. 

Ar Oxiti'acr Baptist Church m San PraiM.-isco. Oli- 
Fornb, die ballru uUy machine was nni wurking- 
Voters were told m leave their ballots and ihar they 
would be oiiuiied laWL 

At ‘nK-atrr for a New Qiy In Ns:W Yoth, New York. 
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« vmer fmind ilut ihc rml}' vising ntAt'hinr fur hu 
district wjt »uc uf (irder. were directed in a 

uhle without privacy to vote on tn emergency bal- 
liil. BalInU were Iriidrd into (|iiJtten and plaotl in 
a pkun cardiHidfti ho^ io he counted laier. 

VOTER ID Issues 

Since tire panuj^c of HAVA In wiiich finr inirH> 
duerd federal voter identification lequirecnenu, many 
state legtslaiuies have p<iMcd new vour rdcndficaoon 
rtdet putpiEfting to help prevent voter fraud. However, 
uwd)' after stud)' has proven that dune » no evidence 
to support the claim that vignitkani voter fraud ex»u 
•n iIk United Sraio or that tdennhcatiun rct^wlirments 
would fia such a prohlem if it were ntntitt. 'HieCarco- 
Bukcr Ciimmiixton un l^eial Election Rriorm Ibrlf 
acjuiowlvi^d that "Hiere is no evidence of cxiaistvc 
fraud In U.S. elections or of muiriplc vonng.*^ In .id- 
ditiiin. according to a 200$ study by the Ohio Leatpie 
of Women Voters, onh' four In mote than nine million 


balkits cut m Ohio in the 2dUj and dlMHeln.rions us.*ie 
fniind to be fruidukrtt.^ Furthermore, as explained in 
FFAWFs amicus hnef in the Siipnnne Cisiirt for the In- 
diana voter ID cases. Owu^i/k A/<rrruir Cotmrf Elertton 
B^rtt and tiMiuiMa Ptmotnuit huy u voter I D 
is an unneccssarv response to the purported eusience uf 
vi'icr impetsonation fraud. ^ 

On the enntror)'. there n ugniHcnnc evidence to illwtrati: 
one ihing ihai theu- new voter tdenrifiiacnm rules hate 
done; they have posed « sipificant burden to appmxl- 
maivly 12 perctm of voting-agc Aincricanv~-'primarll) 
viMen in typically dumfranehued comm uniiirv the pout, 
racial minorities, tenice citiKns. and toidcnts — whu do 
not have drivers lioetua.^ Under HAVA, onl}’ firsi-uoie 
vofcts who rc^ster by mail are rei^inrcd m show ID he- 
foie viiiing, and ilie>* can ch*Hite fhirn a number (ifdilTrr- 
enc types of identification. The ID rcquipntKitu in more 
rhan half of the cnunir)'. however, are ngniKcanrly more 
restrictive.* Tweniy-lbiiT teates now requite all voters m 
present ID ar the polls on EIccbun Dm. 


4 JlKioiy taoei sod jsiHci ilsltei. 'bisiUii^ i sHifokioc Mi U.S. felersUsiii Rcpini sd die <«initiiMipn 
OH hrdi-isl l-JnriaM Het«nni.* tl-tiR Scpi. ^oilV •( |K, asWiiMral hMpt//svww.s<HVi<uioa«lii/Uhlrr/ic- 
|wnrii»ll lefsoi |s(r. (vssiied Dn . 14, iCHKt) 

4 Uo UHiliu, 'New RqpwmMoi Rules 4||| Vgin DHiwir In Oliki,* New Vmi p mes. ««rs</iiMr tU hitp;// 
www.nyUMcajj)ut/*illl<i/0&^l.io^us/U6uhio.hini)lca •lil2$l6i'HldCeii-6n90lk7k7dccli9tirel 4o9S&|. 
srtisrt n*fiyi4(cnE -rw (vtMud Auk. 32. 2Uf>6) 

h Ebicf ol Araki Cuiise ibe ttmussu Cknier lor jiwsire. l^-tisoti A Neusork for Mew it Aciiuni I a«- 
nitie C Miwiue; Fmeico Vose: and iVoph- Ksr ilte Anietiesii Vtby FutimUiksn in .Supfioti *4 Niiiinneis. 
r.MuyWn MutfH rJsNwy Blttttm HmuJ; /Viry o fUkitM, aMihUf 

jlsw.Mu.a|«i/el<s-iiisnbw/liii|^kiu/4acuawnu/H4dtiu.Rrl<4suiic<SKnrism|Itfrufun.|«jf 
7 .Sprocei Ovcouii. 'Ihe (ioiri-lliher lO Canl I'ltsiaMh Wmse Ikso tjraigts.* Bull CiM. 3I<04. Hiitil 
.WMrai lHip;//www,ewitdiskvnllsinM.siMis/willtsll.php IvwhaI fJei-. IV 2iaMi}. 
b IV ssiiia n-rpiiic ID lo* dlsoters tacccpiinf.l><oh photo and nsm-pholo IDi. i sisiia legutir sll soren 
Ui show phnio ID. 4 sours itxpieu .ill vnicrs how phoso ID. snl 2 uaies tvqiiiie ID sd all liru Umr w>l> 
eta. auumllng In HssIkidMdliao.iuii. 4ivdfaMr«lluip://«nsw.ckcii(wionUiK.(rip/()i'raull .ssfshaht>J .lb<| 
(viaiirdDn.- 11^2lKKiV 
<9 id 
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Dunnig ith- arl)' 2ltU8 primann. «nrcnil typc% iif ID* 
wIauxI pmblems tuvr ham ^’pnrtr<l. fnf example 

9 Wiirn in DeKalh aiiJ Fulrun Otuntiis in Ceurpia 
cxpcTtcnccd liHtp dcla)** ar polling plftcrt at Oie p<ill 
Vrorken implvnicncnl nnv t»l«T ID law* (hat ir- 
quia-ii cad) voter ri) be ctmbrrmd at dijctblc tn vurc 
b)’ lookbig (bcni up b) an dcctrnnic vtttcr rrgtura- 
hun iDJchinr. 

» njl woricn at WcsHWId Elemcniarv SchiH>l in 
(Jlcn Eilyn. Illinnit ntliiirrd all Vivien m •hrnr 
tdcntiitcatini). 'Thi'V lumed away vnten witlmui 
ID dopitc informjQoii) provided by p«ll watchert 
indiradng ihac tntm do nm nKrd tn thnw ID in 
miBi <3t«v. 

LxiDg-tiBir voicn at (JoaprI Itmiplc Daptitr Church 
in Chicago, lllirnilt were i«irpri«cd when poll work- 
cn required totm tu produce I Dae thi: puUt. Vor* 
m wrrv titnird away and not allowed tt» vun.'. even 
though llhnoit law don not rc(|uirv anyone ivtlicr 
llian ftrtt linw vnierv tu thrwr photo Idunilhealtrin. 

Voter Registration Issues 

In dir put. we have seen putiDcjlIy-mnijvaicd toirr 
purgo directed at uippieuing (he vote of hittorically 
dUcnfranchucd ommunitiet. In the run-up ue die 
ilim etminn* in Rorida. Kvipk For the American 
Way Fritindalinn Hitcovrrrd that ihen-Covemor Jeb 
Budi planned to iinpirnicnt a to-called 'purge list.* a> 
hr li.id done lit FFAW FiMiidadon «)biainnl a 
copy and bvund vuten on die purge Usi who were, in 
fact, rliglhk. (Jovernor Diuh later withdrew the ptugr 


litt under allcgationt that, among oilier thirqit. the list 
AicuMd pntnarily »n African Ainericuw (nwire likely 
to vole Demneraiic in Rntidal and hail no HUpanin 
Imore liMy to vuic Rrpuhlieut in Plutldal 

While we have in>t htund ciMjedinaied efTrsru (o keep 
people from the voter roll* in the 21X18 priniariei. we 
liavr diicumenicd a diioancrrting number nf viiimt who 
wvte inexplirablv removed fntni the mUt. 

Example* iiKlnde: 

On Super Tuesday, une Arurma vnivf in Mi/ieiipa 
County received cunKrmabon from the county (hat 
the wm legitirrrd and even rvceivvd a sample balltvi 
from the county, hut wm tiill unahk u< vow. 

On Super Tuesday, a ngiilar vntet In Dmoklyn, 
New York docm-ered her name wai not on the 
voter toll. She and odtm who voted as rcocnily as 
2 IXN> fiiund thev wen* nni on the regi.toimun liii. 

yy A voter in Hyaiuvillr. Maryland uenr to vote in 
the Ik-mucratic Primaiy’ and was told that she 
oHild not vote bccauw «be was not regitwred as a 
CVmiwcnu. despite being lUteil as a Damucnit on 
Iter vuirr rcghiiation c.trd. She was required to cast 
a provisirtiul ballot. 

)) .More (ban MH) liHig'tioic Democratic viturs at 
Wntsidr High Srhoid in New York. New York 
well mid that they were rutl on the registiatiun list. 
SutiK’ of iIk vcNvrv were abk oi vote by aJhdavit, 
hut others klr without voting. 
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Poll WOR KIR Train I NO 

Many oF tbc problem* at (he p^lU resulted from poll 
wiir)a<n' oinfiiMon rnvt bow in me entain vnting ma> 
chinn, the proper diRtTibutinn »f provnionil and enter- 
|(enry ballou and oiher hiuc vnrirt}; inbirmaticm. m 
dcmofiKMicd above. In mme ease*, poll woHwn were 
openly portiMn and Inrlmiikrlotj to vt>tt-r». 

hir OLumple: 

» In Lot AitirekH, CaltInrniA a reentered vorer ooked 
ihr pull Wnrket fnr J Repiihbcan ballot. The ttrt- 
cr leic inumidaied when, in her wurdr, ihe *p"l^ 
worker b<M«d and tiissetT at Iter. 

» ndl workers at one piilling plaer in Son FnncJtC'. 
Califomu oMild rtm open the p'dlinp place on nme 


kvauK (hey did not know how lo plg|, in ilie vot- 
ing niachincs and dUl not know whmr Co hnd ikr 
reysrer of vrtcerv. The polling place wm under- 
staffed and many voters left before voting. 

In Santa Monica, a vimvi oimplained abuuta vo|> 
unicer at her polling Itxatiim who was rude to Re- 
puhllcans .md did not immediaiid)' place Repulv 
bean ballon into the bailor Uoh. In addiuon, the 
voters sun. who is regincrrd iion-parusan. wa* cu- 
owraged in vole Democrat instead oF being given 
ills- nini-partisan ballot thai he requested- 

In Dalcitncire. Maryhnd, poll workers did not have 
any expcnence or training on rbe compiiirr system 
used SiUbcck Voters in. k ttNik poll Workers fifteen 
ininuus to find one vumV name. 
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Will Problems in Early Primaries aflect the Buckeye state? 


LOOKING AHEAD TO OHIO 


A<r<?iHI»lt*<t K llK':ir»T| Xt^l' SnUT 
anickr.^^* Ohiti rlcrrhiru nic mnrr •rampk't than cvrr. In 
Cuyahoga County 4l<>nc. the cyiccitKr of many prib- 
l«fn\ inf he 2<)04 |>rvMii(.‘nnalclr<non. chviv aitr59 wpa* 
Pair (lection MiHKlkiiniK. including olio. «chnol dn- 
max ami other caning atiihnnriM ming 43HU diflriml 
Wloi lypo. by jiuiidicitiMt, prednet and pare)- ^ ^ 

Ohiot new Cliirf EWtiunt Oiheer. Seneury oF Snir 
Jenniiw Brunner, ran iin a pbtform of fair. free, opai 
and hunoi clrctiun* in CMiio and hnt ainrady ukrn oiu- 
ragcoiu itept lo imurr inicgricy in the vtiting procew. 

We are encniiri{?rd that Scctccary Brnnnrr has tei up 
an advitur)- i-oiUiril Ur lu’r officr* Vmlng Righu Intti* 
luce. Th» group, whuh inchido PFAW’k Ohio StMc 
CoiirJinafnr. Shaun Tucker, waa pin In plarr m provide 
leodrnhip on s ilting righa ismics im dv Secreciiry, as wrll 
os to offer a traiispamii process indnding Ohio's lead- 
ing voting rights advocnies. election law experu, ek-c- 
tirviii •tdkiaU. part)* oHtdab and suic Icgulaton. Utls 
b I oimplen; turnaround friun the past admineiratutn. 
which treated advocates as adversaries. 

As part of Sccrctnry Bninncrsaitempt toitform the voting 
lystnn in Ohm. the Is supporting ihc nvommendatinni 


of the EVEREST Repon.^^ which were developed by a 
team ofrlecnirn reform tspercs and advocates. AidHuigh 
we may not agtev with all nf the lecnmmcndatimH trom 
dus report, we do agree vnth the study's cimchtsirm that 
•here are sipiilii;ani risks with Ohio's vniing tysteim- ^ ^ 

tVsptir ^xrecary BiuiuMTscuiiiiiicncUlile ctfruru, hjsed 
upon our experience friuii iMir year-round work in Oliio 
and reirnt experiences in the lOIW primaries, we have 
(kvided to conduct on-ihc^ground Election protection 
activities in Cuyahoga Count)'. Ohio The priniarx' is- 
sues that we will hr monitoring include 

1 . Voting machine futwuoiuiicy and availability 

2. Vurer ID and the use nf pnivruoiial bailors 
3> Deceptive pnsciircs and intimidation tnetirs 

VOTING MACHINE ISSUES 

111 2004, Election Prrucciion remved nimicTous leporta 
of voting machine prohirrns from Cuyahoga Count)*. 
Ohio, resulting in the dltcnfranv’hisnneni uF many 
14 

voters. 

For the 2(K)ff ekrciions, Cuyahoga Oiuncy has .vwirched 


10 . hop://oniiM.mi.eum/ 4 niJet.SniiOri 64 .rK<MOiVH 47 Vt luuil 

i I i t.antHiy |tn«nl al Un lions. liup;//l»e.iuydM<g«*ouu(Vus/r«>-UVhoiui’.M)ix. 

I JL hiip->/w«w.*(u.suir,i>h.iu/siu/i(ilo/rvn«u.ai)« 

1 1 . hiip;//n«rJu.pCiw.>Hg/HOFti-i|ilialliin/ 0 |.VMlK.ltnutrk'r-lMi 4 l- 4 nd-N«ikHul..'%ruiuries-leu(i |sjr 
14 In 2<I4H. 4 |Hj|liii|; |4are in (uyahnp (Tnoniy. (Hiin wsslhurd n««liiu down at 9c2S a-n».on rjisTtnn 
I)«v Iweatur no ■■••rkinrs wvtr woiking. .Smilkuln diuingtNiin'sptlowiy dmion iu May 1UU6. « pdlin{> 
plan did nor iipeti iinifl 1 > jU p.m.. l•v•aose poll workrrs did nni anw how lu «t up wuinr; rs)Mirnur(n 
'ClrirUnd bnUluf* Kur Drlsys Srau-wide klrsUnn Knidi*.* Nrwinril.iooi. hlav -T. }t*0(a. tnmiUhU ur 
lMip>//M-ww.ivwsiu-iVuo«/|«liili:a/4)44il i/dmadJiiinl (viUicd I'Xv. lb. 2UUb) 
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Looking Ahead to Ohio 


fniin the toadi wnxn madiinc* to an cndniy fMpcrhal- 
)ix Bailo» wtU bcoMintedai acmtnl livation. 

While this may limn the number uFdcU)’S and problems 
seen at (he p<>lling place, another amcerii has arisen, 
whidt is the incrensinJ potential frir ovcrvincs. Because 
uf the uur (if central cuunc optical tcaniim iiiuead of 
precinct oHint optiol scaniun. vnten do nut have the 
abilit)' III curreet ballots dicy may have Ailed out incur' 
rrcil)’. In piteinet bated optical i>canne(«. when a voter 
Alls uut iter bnllot. bur aoridcntally Alb in two candi- 
dato for the some race »r ovvrvocc*. the scanner will 
lefiMc Oi record the rule and rrif lurr the voorr to ccirrrct 
her ballot. However, central coimt opneal scanners do 
mu provide ibis fipiion and. thui have hsm shirvm to 
hw Air more votes. Hervcc. it it verv imporaiit that 
voters art properly Inibnned abuut how to All uni thetr 
ballots liefnre they arc cast, and we will be training tiur 

wilunicers to anisrvoten u the pollt,^^ 

VOTtR ID AND 
Provisional Raliots 

In Janitary KKib. the Ohio hgisbiitrc passed HB 3< 
which nitidiAcii the siair't idectiun law to indude, among 


ocher (huig,s. new voirr ID ni^uimncna. Ibcsc ID re- 
quiiemcnts arc contphcaced and vague, and many poll 
wrirkcn do not hilly nndentand tlwm. An example of 
poll worker omAnioti iKciirred during Ohios August 
K, JiNiA special dcctinn. wiicn pull wrurkm forced viit< 
m with valid drivers' licenses to esu prrwiuisniil ballots 
because their tlcmso had iJd Sildlcssrs. Hmne Bill 3. 
however, caprcssly alhiws lot vtum ni pnnent drivers' It- 
ccriKs with former addresses tu vote by regular ballot, as 
Ohio di«s not require its citizens to apply Av updated 
ItcciiHS if they muve. ^ ^ Consequently. TFAW was ^le 
Ui supplement tlir EP Vriien' Bills of Rights with addi- 
tional litmturr spcdAcally aimed at addressing the voter 
ID lequiivmcnts nvciwiire that voters were rwii deterred 
fnsin voting- Tins was ocnenwly cft.'cnve in giving voters 
spcciRc. detailed insirucaons on what they need to bring 
rti the polls rn li^t of the uew Ohio vote* ID bw. 

WhiJesvebdiesetIui Secretary Brunner has taken steps oi 
hnter uifumi poll workers and voten about the Ohio ID 
law. our past expertcDcn in the general eicciions and even 
the recent primaries have shsswn riiat not all poll wnrk- 
rrs VC adcquaidy iruned or nmply do mw appropriatd) 
enlorce these reqniivntenis. Hence, this b atunher area in 
which our BP pidl moniturs will l>e providing amistaiice 


IV 1hv Biriinan Center hirhulVe. 'WurAvAiTT sf AVfwmsrw UulM 

rIS C«>a 'enji/kUr itf hnp-i/biciiiun.Vdn.nrtrrb.tiStiKVsVLbcJsi.tUc iKifnnhnVp'l.pdl 
16 Alter ihrAugiui q<r^lsle|<s'iiait. I'l'AWf sent « Imei i9t1|»|i»VSntinsryef-'uur Kciiiu'ih hlwkwill 
aikiiig ihst hi* ilsriAr ihr wart ID laws by issuing * dluviwr rs* elentsxi erfhs Uls ihsi vmm w lih * valid 
Hrtwel Ikensr uaie ID ih-u ii-ss an oil aildirt* sen voie Isy wgwUi ImIIm larrr. an i^hio hoincirs* 
<<vl|iM>it lfle<l a Uwwili In an Cilito Irdrral conn, osnsrndlng ihsi ihe *taie‘s VMrr ID i«v|iil«eniciMi 
wvievagiirandionfuung. frku m ilir NtAmdiet ^tttidrlnrlusi.-'io'feiaiy ol-Siat*-K<-Hn<ih BUkwrll 
enirirel Inns i lomrm •mtri sgisrlng «o tlarlfy the uair's voter ID roka ‘Ihr oidn nudr cirai ihai. 
among othei ihii^ vutrts piesroiing satlii drivm' llxiwrs with elilwi * I'omKr oklins omld vou- by 
srguUi lulkii.and vuirn ptewnitnga inlllitiy IDs iliat did not haw ils-sr siinrni addn-iictoMiM vote 
hy pruvntoisal Miv by psuvidingihe Uw tour digiM ol their »oc4i snumy nuinkces. 
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Ki X , \nrADTOUmO 


n> votcn at chi; polk fo that (hey arc able ni cur a ncf^ilar 
ballot and have that ballot cniintcd on Elcaii*n Dtay. 

Dtcrrrivt prac vices 

AND IN VIMIDAVION TACTICS 

In 2»m. witcr* irpcatrdiv ci>mplaint’<t about mialnfur- 
niati'in cantpaigna vta fl}rr» or phone calk iitcutiraginf; 
thrill to vine on a da) <icber tlian Novenikt 2. 2^*04 
nr of Talar titfarmattoK n.'gardllig (betr Hghi to vote. ^ ' 


In poTtiailar. in Ohio, time vnicrt emnpUined oF pall 
workers radall)’ pmhling AFrican-Amenciii vrnen by 
asking them hir ID and nnt doing the umr fiir other 
votm. In 2<ilV> and in the recent primancs. we have 
abo lercivcd complaillb ihnn^h die EP Hutlinr re> 
garding uiiimldacing p'dirc presemr at or near polling 
locations. While we arc hiipchil that such tactics will 
not occur during ijiis upoiming primary, we will still be 
dillgcnt In preparing our Elcctir>n Pr<neciiiin pi»ll moiii* 
irifiliir sny potential abiiscs.^^ 


Conclusion 


SOMI! SAklO cut ttr StAtiF IM ITMS: KHt ftlf 

November general electionr. TVripir Pnr the Ammean 
Way and IVoplc Fiv the American Way Foundation 
(PMW/F) and our allies will be -working (wn- the neat 
months to Iwlp prepare election .tdminlstrairsrs I*>r the 
Novemhtrr elections, whidi air predicted to bring uni 
a rrruni nunihrr oT voters. Already, wr haw witiicswd 
ihis neciirrmtic m the rceent primaries. I’FAW/F e«. 
mumge pusinve. pnoctive changet, including cstablUk> 
ing uniiiirm uandarcU for counting ptovUional hallou. 
an incaMie In the number nf cFTectisYly trained poll 
workers— while making a concerted effort to recruit 


younger pull workers — inaeascd voting day resnurm 
(ix. cuMce cnicrprne)' ballou, etc.), more educauonal 
outreach to waters ab<Mii the types of voter identihea- 
tion needed, and pavugc -md cnlorcrmcnt oTIcguUlinn 
preventing deceptive pracint and voter suppmsion 
schenin. While ihoc initial nciunmcndaiiniM arc nnt 
all meompaoing tbvy represent rralbitc guaU that we 
can all work toward achieving m time tor the Novniii*n 
2'ilM rtesideniul eleetkm. We look Irirward to wr«rk- 
ing with our allies from all sector* in the community to 
pcniect the rights nf all voters at the polk. 


IT In Rm* CouHiy, (»iki a voiet Wirnvd an iinklrinilinl yilioiv mil Iiimii KUHnioc Killiig litiir »u 
vou; «i 4H liirarteci lomiioit iHNmJ ol hli unul |•allillg pUie. We cniifirriitd ilic oitmi pisce lo vwr 
oa n wi oUr W — w o vwe n .ai]^, iHfititut 6‘JIL 

IK. In lla<H{liri«ilVHimwt)hio. poll OMiiiims ohMOvrd oiwMiial (ailM-MiKitysi the Hnumon Cinotniii- 
niry (a^iUM tin lilvciiun Ikiy. kpons Ineludrd a wivtkaial a ivgiilsr niming with rnninmniiy Itntlvn 
iliaiolIii-cA were liwnlved in. t.niiwnvrvir sigloedniir Iniiii wirliligbo lluhini!. AhimIim sirivnlswian 
ulficrreninvilrlir liolMing. Ill- w«sls»rlatsi#iiin>»lrihi hnilibiig. oowhi-it wsi ihrwnfng. Whvo rlis 
poll ntoniiur opisinul ihsi Mina'soirn wrn Mniomfnnililr wnh his cniuer ooi iinni. hr wtltMiivrrvd 
wuMvehMiar. irviwt/iWrwMnNowni iwg. tmitinif StliJAk* S7'i3,i7lX 
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WILL I’ROBLEMS IN BARLV I’RIMARILS AFPECT THE lUll KLYI STATE/ 


Background ON the election protection program 


OvTJI mr IAS( AMVFN V>AHV Ppa-'PEF Futt tH* 
Amcrkan Wi^ Rnund^tioii. j» ^;»c the Qa'rion 
Prticectioii cMlliiun. It« wiirlud tu pnittTt dtr rate 
xfOK the country f/ith (he I •MA6-OUR-VOTE hot- 
hne And die doTiripmrnt nf MyI^<llin{;Pt.’Ke.cf>m, pro- 
viding voters AcrucF the cr^untry fnre k'gal and general 
ituiatancc leading up u> and tm Eleennn Day. Sincr 
i(» incq*tinii. the EIccuon Protection propnun (E?J 
» ltd by IVopir Piir ihi Anumcan loitinrUtiuri. tin.* 
NAACP and ilic Lawym Coinnimer lt>r Civil (Ughu 
Under Late, h-u bcciinH- tlir laqrcx nun-paiOMit voter 
pmtmiMn lihirc in the ctiuniry. Over dv ycau. dtc 
Election PrxtcriiKrt) cudilirun ha» miitdllied and trained 
(jver volunarr.s. Dtirutg (he 20m clcrriuii cy- 
cle, E? mohfhMd trained voiiinceco, including 

8,tMKI legal vnluitttvrc. who were recruited to tnoniloi 
polling placet, educan.’ wtrr«. facilitate a dialogtie with 
local and ttate elrctuHi MHi4‘HU. primdr k-gal siippivr 
(o poll rnotiitnrt and antwer the witcr aiaittanoc h<M> 
line, which rvcHvtd oWt 2()0.0(K1 ralU Inwi vr>tm m 
all SO atam. In additiim to ditra aervicn to wNcn, die 
Election PnMrctiiHt ctiiilitlwn tucccwi'ulh’ collected over 
incideiiT* docuinenong the myriad arptohletna 
inherenr in our cicciotal «)'»tcm. and PF.AWF received 
fiver »bc tnillion hin to our polling place tndicaior 

MyPollirtgPbcc.ciim. 


In the EP Cnalitioa identified approatmatc*!]' 

23<HipRi:inat in 16 ta^*( mics with thrgmtnr need 
flit Ek-ction Pruifcriun. For EP 2iH)6. PFAVCF fijcuacd 
iHir field work to cover communido where we bad Iwen 
actively engaged in voief repuirarnm riiroughoui the 
year. With the coniinuod ute uf (Ik- EP Hotline |l- 
KMt-OUR VOT&, EP 20U6 wac able tn anUi commu- 
iiiiiec acrou tlx country beyond wlxrr we had gmiutd 
operation*. In 2iKKi, PPAWF worked with (hr Louui- 
ana Voting Righi* Nerwork and the NAACP U-gal Dc- 
letuc-and Educatiimal Fund to help proirci the right* uf 
New Ork-an* voter* in dirit city* munkipal dcciioiu. 
We helped dbplaccd vo«er} rcipiot and east .thwnti.v 
ballffu. urged rhr Sverrury of Sua- ui make admin nin- 
Ihrc change* to make sure mrue absentee ballots v.-ou|d 
be counted, and suppnrled on-the-gnmnd activities, on 
Ekctiiui Day. Volunteers .ind coalition lawyers hdped 
voter* identify (heir polling place* (many isf which hod 
been niovvdl. made utre vntert wtih<ui( idenufUauntt 
wrn: abk to nu hallou, worked with election cismmtv 
tiutien tu make sure voter* wnr iiiK turned away and 
got police to move away from p«illiug sites. 


ijDcrnocracy 

Campaign^ 
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emk YOUR VOTE IS YOUR VOICE. 
. MAKE IT COUNT. 

TPuvt’i the Aiii£ri<uut Way 


VOTER ID TOOLKIT 
MICHIGAN 
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A People 
For THE 
American 
WAY 


MICHIGAN VOTER ID 


TOOLKIT 


KATHRYN KOLBERT 

Pfopif Far tiv AMfrinin Way 


TANYA CLAY HOUSE 
Dtnctor. Oftmcmcy Cjtmfiaigri 


LEHER OF INTRODUCTION 

DEAR CONCERNED LEADER, 

Welcome And think you for your conimiimein tu the B^hi for fiireieaions! 

By pledging to cducare your community about the hindamemal right to vote, you have takert a 
I mncndoiK viep towanU Bgltriiig voter suppression in America. Committed aaivim s from atross 
the country, jmt like yotu will be taking sintilar •ne^tv to ensure that dtotwutds of AmericMitc 
participate in the most limd.imenial |mi 1 oToiir democracy. Voting is not imt about electing 
a pieddeni or » congressman; it h alwi about proreaing a number of rigltts and freedoms, 
including civil tights, free speech and religious liberty. Your worit from hete on out is of the 
utmost imporunce. To help you idoiig the way luve gathered togetliet h voter ID Toolkit 
with all the materials you will need to succeed! 

Wc hn\‘c seen the tragedy of what foippcns wltcn the right to vote is not protected across the 
nation. In the 20D4 election manv Midiigaii voters experienced dhRcnltv in voting due to new 
idrntiHotiun laws ami misinformed poll workers. It is vital that people be made aware of the 
voter ID laws in Michigan xo that no eligible voter is disenfranchised. 

As extieme mcasmes to suppress tltc right to vote iieconie more prevalent, the leadership ol 
activists like you i.s needed more and more. Most lecently some .states have pavsed harsh, 
lesrrictive voter ID laws that lequireguvemment issued |>hoto ID in order ro vtsic. This poses 
cxrreine diNicttlty for many members of your commuutty, especially low^lncoine Lundies, 
minorities and senior citiaens. who don't drive or otherwise have a need for a driver's license or 
otltct gov’crnmeni'icstied identiBcation. 
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LEHER OF INTRODUCTION 


FimlKing (hb> bai tie iimv .«eem dutmiing, but with the riglu paitner*!. eductt iiig >*niir conuntinii) 

ag;iiiiM thexc iy|x» »l disenirindhseinciii ctii ix achieved. Worltini* with and in your commiiMiiy 
will be a rewarding and empowering experience ao we hope you get to work nowl Woikiitg on the 
ground lo prorect rhe right to vote, atid rlx cnipoNvcring feeling ofediicning yoiii coninninit)' U 
a I'jtimtic way to afBM change in y'our communit)'! >X^ith tlx rtsoiircex provided In thiv voter ID 
roolkit you will be well on your way cu making a huge impact! 

Ihe rrrpoiisibility oficeeping your cumniunic)' informed and motivated w no important. Ihat^ wliy 
we've put tliiit kit together for you! Inside vou will hnd general inforniarion about your stcate'v eleaion 
Inm, Hyen lo lund out to your cammuiiicy« and a detailed list o( important voter rcghiracion and 
election dares lo remember. Vuti are not in thi.H atone. We dunk you lor your commit nient and 
widi you in empowering your communiiy for this election cycle! 


YOURS IN SOUOARITY, 

MICHELE UWRENCE JAWANDO 

CAMPAIGN MANAGER OF ELECTION PROTECTION 
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MAKE SURE YOUR 
VOTE COUNTS! 

If you are a registered Michigan 
voter, you MUST bring proper 
IDENTIFICATION with you to the 
polls on Tuesday, November 4, 

2008! 

The polls will be open from 7:00 a.m. 


You MUST bring one of the following acceptable 
forms of photo ID: 

• Michigan drirer's license; 

• Michigan pecsonal ID card; 

• Federal or stale goveinmenl-issued ID; 

• United Slates passport; 

• Military Identification with photo; 

• Tribal ID card with photo; 

• Student ID with photo front a high school or an accredited Institution of higher 
education 


Don't have a photo ID? 

Michigan law allows voters who do not bring or do not possess photo ID to vote lllie any other voter by 
signing an affidavit. This affidavit Is a statement that asserts that you do not possess a photo ID. 



to 8:00 p.m. on Election Day! 


Your vote is your voice. Make it count. 
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SPREAD THE WORD! 


SPREAD THE WORD ABOUT VOTER ID! 

A-MhccIcaiftiupproAclietii ititnpurtjni (oMayinIbroicd aboiit (lie Michigan vocer ID requtremci>ii> 
at the polls so your voice can be heaixl. Tin's year ALL voters niiisi bring pictiae ID. Enclaved in this 
section o( yoia Vorej* ID Tooilcii are Hyen tiui an be reproduced and Jiviiibnted to members of 
your congr^arion and coninntnir)'! With this infonnacion we encnuia^ >*ou to begin organizing to 
ensure iltar everyone is prepjreil wiilt proper ideiicihacioii on Election Da)s Noveml>er 4. 2008. Tlie 
polls will be open froni 7:00 am ru SiOOpnv on Elcaion Day! 


HOW TO DISTRIBUTE THE VOTER ID FLYERS: 

Tite Rycr included descril>e.s one of the most importanr requirement for voting in the sure of 
Michigan - having a current Form oKphuto ID. You can use the General voter ID flyer to spread the 
knowledge of voter I D rrquiremeut.s ihruugliout vour community. Listed on the fl)'ea are tlic many 
alternate filioto I Ds one can use at the polls besido a Michigan issued driver's lkeTi.ve. 

Additionally, we have put together a flyer which emplusizes the iinjioi lani dates icgaiding tegisirarion 
and voting Ibr Election Day 2008! 


DON’T HAVE YOUR PHOTO ID ON ELECTION DAY? 

If you are properly n^stered but yoti forgot your photo ID or .simply do not posses a photo ID, y’uti 
hate the riglit ro vote just like everyone else. Vuiers who du nni bring plioio ID lu the polls will be 
asked to sign an aflidavit that attests that he oi she doe.s not liave a [dtoto ID. 


A People 
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IMPORTANT DATES 


IMPORTANT DATES TO REMEMBER 

While working lu inforni your cungr^dui) un Voter Uleiitilication nx|uirtiuent4. their jtr 4 few 
inipotTint d^ics ro rcinentber and mms to your churcti and oomrnuiiiry ineiiibeij;. The following are 
(he dates you should be very familiar with. 

AUGUST PRIMARY 

JUiY 7, 2008 -> Lasr day to register for Aiigusr primary. You can hand deliver the application ro the 
city or county dedt's other by this dare or if you mail it, it must be postmarked by Monday. |ulv 7. 
2008. 

AUGUST 2, 2008. BY 2 P.M. - Voters who wish to receive an absentee ballot for the election must 
submit applicatioivv by 2 p.rn.. Sarunky. August 2. 2008. Applicarions are available onliive at http;// 
www.mk.h^n.gov/diKiin»ems/AbvciuVotcrBallm.l05377.7.pdl. 

AUGUST 4. 2008, BY 4 P.M. - Voters qualihed to obrain an absenrer killui tor rite election may vote 
in pertun in clerk's office. 

AUGUST &, 2008 

^ BY 4 P.M. In Gtvc of an emergency wherein you would be unable to vote in person on Election 
Day. someoiK may come ro the clerks olher 10 submit a written appllcition for an Emergency 
Balloi. 

» BY 8 P.M. * All Absemre and Bnicrgcncy Ab^nice ballots are due ro tire cicik\ otfice. All in 
pcnsoii voters intur l>c in line or have voted by this time at tltcir precitia. 

NOVEMBER GENERAl ELECTION 

OCTOBER 6, 2008 - Last day 10 register for November general dcction. You can hand dclis'cr the 
apjdicJtion to the city or county clerks ottice by tliisdare or if you mail it, make sure It ispa.stmifked 
by October 6. 2008. 

NOVEMBER 1 • 2008. BY 2 PM.- Voters who wislt to receive art absentee ballot fur rhe election by mail 
iniisi submit applications by (his time. Applications ate available online at htip://www.iiiichig;in. 
gov/docume»iw/Ab.seu(ViiieiB*lloi_l05.V7_''.pdf 

NOVEMBER 3, 2008, BY 4 P.M. * Voters qualihed ro obtain an abscnreir voter bailor for rhe election 
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IMPORTANT DATES 


may vofc in pcrwo in the dcrkV office bcfoie this time. 

NOVEMBER 4TH, 2008 

^ BY 4 P.M.** In cjtc of an emergency wherein you wuiiUI l>c uiiNblc to vote in person on Election 
Day. .someone may come to die clerk';i office to submit a whiten applicihon Ibr an Emergency 
Ballot on another's behalf. 

» BY 8 P.M.- Abscfiicc and Emergency Absentee ballots due at cIciVv office. All in |)cr>un vuiers 
iniui be in line or luve voicd by this time at their preCinci. 
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IMPORTANT DATES 



JUL 



Last day to register for August priiinry. 


AUG 


m 

a 


Voters who wish to receive an ahsenloe bailol for the election by mail must 
submHapplicalicins by this time 

Voters qualified to obtain an absentee voter ballot for election may voto in 
person in clerk’s office. 


ELECTION DAY! 

The polls will be open from 7:00am to S.-OOpm on Election Day! 

by 4pm Emergency Ballots duo * In case of an emergency in Uie event ifiat you 
would be unable to vote In person on Elecbon Day, someone may come 
to the clerk's office to submit a written application for an Emergency 
Ballot. 

by Bpm Atl Absentee and Emergency Absentee batlois are due to the clerk's 
office. All In-person voters ntust voto at their precrnot. 



cc 

o 

c: 

03 

o 


03 


E 

03 

> 

O 


33 

ITIiPl 

a 


33 


Last day la register tor November general election. You can hand deliver the 
applicalkMi or if you mail it make sure it is post marked October 6, 2000, 


Voters who wish to receive an abscntae voter ballot lor (he elaclinn try mail must 
submit applicabons by this time 

Voters qualitiod to obtain an absentee voter baiiol for the election may vote in 
person in clerk's office belore this bme. 

ELECTION DAY! 

The pods will be open from 7:00am to BrOOpm on Elecbon Day! 
by 4pm: In case of an emergency wherein you would be unable to vote in 
IHrrson on Elecbon Day, someone may came to the clerk’s office In 
submit a written application for an Emergency Ballot on another's 
behalf. 

by Bpm: Absentee and Emergency Absentee ballots due at derk’s ofTice. Alt 
in person voters must be m line or have voted by this bme at their 
(irecihcL 
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HELPFUL RESOURCES 


PEOPLE FOR THE AMERICAN WAY FOUNDATION 
CONTACT INFORMATION 


Bncloscd U contact information for you ro HnJ additional rc<iourccs and infbrmaiiori. Ojienrihc printarysourccit 
u ilic FJection Prorcction Coalition, which inJiidn People For the Anteiican Way Foundation. You dtould lue 
this information to receive funher infomiation about voter ID and voting riglii.<i. 

Furthermore we liave included conract iiitdrmarion for the Election Incident Reporting S)Mem, now known as 
T EA (Tond Election Awarencia). chat nrords and analyzes information .iIhuji voting pmhiemv before, during. 
■an<l iihcr elections. 'Tins web based system is set up to tetorti voting incidenrti; voters can icpon incidents by 
phone by calling I S 06 OUR VCTFE. .Mier the election the system is used to work with ciccrcil olTicials to Ex flaws 
front the previotrs election and to shape federal law on elections. This hotline number diould lx? spread widely to 
your coiniuunic)’ ik> dial if rhete arc prohiems during Ejection L>ay, trained volunLecrx or attorneys can provide 
iruinediare assistance. 

IVople For tlic American Way Foundation b un organizatioti tliiit monitors tire right wing and is dedicated to 
protecting the civil righiA and civil liberiitt of xU Americans through legisLulve and gOLssroots advocarv. 

PEOPLE FOR THE AMERICAN WAY FOUNDATION 
Phone Number: (202) 407-4999 
Toll Ftw 800-T26-7329 
Niimkr. (202f 29J-2672 
Email: plawc^faw.org 

KATHRYN KOLBERT 
Prestdein 

TANYA CLAY HOUSE 
Difccior. Public Policy 
Director, Demucrac)’ Canijxiigti 

MICHELE UWRENCE JAWANDO 
Campaign Manager ofEleaion Prorcctioti 
Legulative Counsel 

ELECTION PROTECTION HOTUNE 

1-866-OUR-VOTE 

www.phw.org 

THE DEMOCRACY CAMPAIGN 

W\vw.\voikittgtr)rdcnu>cracv.org 
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HELPFUL RESOURCES 


DEMOCRACY CAMPAIGN 

A proiccc of People For the Anierion Way mid IVopIcFor ihcAnMrrictn Way Foundation, the Oetnocracy 
Campaign cuiiipri&es .til of the voting riglita work of PFAW. hicluding fedeial and uaie legislative advocacy. 
Election Protection and Other civic eng.igemc«t activitio within PFAW Foundation programs. Tltc 
Democracy Campaigtt website provides comprehensive dcaoral information and lesources. 

'The Democrac)' Campaign 
littp://www.workiitgfordci«ocracv'.org/ 

Ejection Protection Flutline 

I.»66-OUR-VCTrE 

www.pfaw.org 

THE CENTER FOR VOTING AND DEMOCRACY: 

Uve Center U a nonprolir orgainxatkni dedicated to fan cleciions wltcte eveiy vote cniintH and all voters 
aie rrinesenccd. As a catalvu for tcforin, they condiKi research, analysis, education and advocacy fu build 
iindem'.imling of and suppiiri for mote deritocratic voting (tystems. You <jin fiiKl ntore infonnarlon and 
resuurcc.s .it: 

hrtp;//wM'w.fair\’fMc.iirg 

GETV0TING411; 

Getvoting4 1 1 is one of tlie must comprelieitslvc likiiiigi, of US federal, state, and local cieciions oRices on 
iIk Inrcmet. All 50 mates art repre&emed with hotlinks to state, county, and city clectioiu oHiccs. Tlie site 
alKr leads you to a listing of ledeni agencies iliai provide dection-relaced inlunnation. 
http://www.geivoting4l l.iis/eleciict/imicx.cTiti 

USELECTIONS.COM: 

TltU sice was cre:ued by L.iucli3. 1.LC wirh tlsr oh)eaive of launching a nonpaniMn public service web site 
rhat provides a doorway in various infaimationai sites and allow.s |)eople to gain a better iindersranding of 
how ilie deciion proce.ss wodts. 
luip://www.useicctions.coin 

V0TE411: 

Sponsored by the League of Women Voters Educuion Fund (LWVCI J Ht'u web site provides 'one-stop> 
shop information about elect ions across thccounrr)'. It is possible to seurch for election iiifonnaiinii by state 
or topic, imking dm one of die most user-friendly resources. 
lutp://www,votc4 1 1 .org/ 

THE LEAGUE OF WOMEN VOTERS OF MICHIGAN 
lutp://ww\v. I w \' 111 i.fii g/ 



ELECTION 

PROTECTION 



A People 
^V<FORo*i 
^^Amerjcam 
WAY 


HaVUSMTSON 





482 


MICHIGAN COUNTY CLERK OFFICES OIRECTORY 


MICHIGAN COUNTY CLERK OFFICES DIRECTORY 


ADAMS 

P. O. Box 308 
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51 Dlvixion Si. 
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Alpena, 40707-2488 

CASS 

RO, Box J55 
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EMMET 

200 Division St. 
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ANTRIM 

P.O. Box UO 
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CHARLEVOIX 

20.3 Antrim St. 
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GENESEE 

900 S. Sapinaw 
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P.O. Box T-U 

StailJixIi. 48658.0747 

CHEBOYGAN 

RO. Box ’'O 

Chcboytian, 49721-0070 

GLADWIN 

401 W. Ccdai Avc. 

Cladwln, 49624-2088 

BARAGA 

16 N. .Till Si. 
ljn«, 49946-1085 

CHIPPEWA 

119 Court Si. 

Sault Sic Marie. 49783-2194 

GOGEBIC 

200 N. Moore 

Bewi:nn:r.499 1 1-10.52 

BARRY 

220 W. Stair St. 

Haatin^^n. 40058- 1462 

CLARE 

P.O. Box 4.38 

Harrison. 48625-0438 

GRAND TRAVERSE 

400 Rnardnian Avc. 

Traverse City. 49684-2577 

BAY 

515 Ccurer St. 

Bay City. 48708-5004 

CUNTON 

1 00 E. Suit Sl Sre 2600 

Sl Johns, 4K879 

GRATIOT 

RO. Drai«i437 
llluca. 48847-0437 

BENZIE 

P.O. Bov 577 
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CRAWFORD 

200 Vt: Michigan 
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HOUGHTON 

401 K. Hnufiluon Avc. 

Hotighcmi. 49931-2099 

KENT 

100 Moiirotf NW, 

Cniiid Rjpidiv. 49503-2288 

MANISTEE 

415 3rd St. 

6ianiiiTev. 49660-1606 

HURON 

250 E. ITuroii Avc. 
aia Axe. 484)3-1386 

KEWEENAW 

5095 4ili Se. 

Eagle Riwi.49950-9(>24 

MARQUETTE 

234 W. Banja Ave. 
Mjrqiictit. 49855-4782 

INGHAM 

P.O. Box 179 

Mj«jii.488S4-0P9 

LAKE 

SOOTemli St, - Suite 200 

Baldwin, 49.51M-797I 

MASON 

304 Uiditigcon Avc, 
Ludlngion, 494.31-2121 

IONIA 

100 MHin St. 
loiiM. 4884&'169''^ 

UPEER 

255 Clay St. 

Upeer. 48446-2298 

MECOSTA 

400 Elm St. 

Big Rapid., 49307-1849 

IOSCO 

RO. Box 8J8 

Tawnt City, -18701-0858 

LEELANAU 

P.O. Box 46? 
tdand. 49654-0467 

MENOMINEE 

8.59 lOlli Ave. 
Menoiniiiee, 49858-31)00 
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2 S full Si. 

Cryswl F^lls. 49920-1495 

LENAWEE 

425 N. Main St. 

-\diiaii. 4922 1-2 198 

MIDLAND 

220 W. Ellfiwonli St. 
MidLind. 48640-5194 

ISABELLA 

200 N. .Uiiti St. 

.Ml Pkiiant. 18858-259.5 

LIVINGSTON 

2(K) E. CrAiid Rh/er 

Hcm-cll. 48843-2399 

MISSAUKEE 

PC. Box 800 

Uke Ciry. 49651-0800 

JACKSON 

312 .S. Jac lcsoii Sr. 

)ick.Noii, 49201-1315 

LUGE 

407 W. Harrit St. 

Newbeny. 49808- 1 299 

MONROE 

106 E. ISlSi. 

Monroe. 4S16I-2I85 

KAUMAZOO 

201 W. Kitlxntazoo Aw. 

KiiLiinarao. 49007-577^ 

MACKINAC 

lOU S. Marley St. Room 111 

Si. Ipiiaoe. 49781-1491 

MONTCALM 
no. Box 368 

Stanton. 48888-0.368 

KALKASKA 

PC). Bm 10 

49M6-00I0 

MACOMB 

40 N. Main St. 

»S1i Clemens. 48043-5661 

MONTMORENCY 

RO. Biix 789 

Adaiita. 49709-0789 
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ROSCOMMON 

500 Uke Si. 
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SAGINAW 

Ills. Michigan 

Saginaw. 48602-2086 

WEXFORD 
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Cadillac, 49601 -190.5 

OCEANA 

100 Sure Si.. Suite 1 

Hart, 49420 

SANILAC 

60 W. Sanilac 
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SCHOOLCRAn 
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208 N. Sliiawacsec 
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OSCEOU 
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OSCODA 
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PO, Box 189 
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OTSEGO 

’25 W. Main St. 
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TUSCOU 

440 N. State St. 

Caro. 48723-1592 
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Grand Haven. 40417-1494 
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Was the 2004 Election Stolen? 

Republicans prevented more than 350,000 voters in Ohio from casting ballots or 
having their votes counted — enough to have put John Kerry in the White House. 

ROBERT F. KENNEDY JR. 

Posted Jun Ol, 2006 5;02 PM 

The complete article, with Web-only citations, Mlows. Talk 
and read about it in our National Affairs blog, or see exd usiv e 
d ocuments, sources, c hart; and commentary. 

Like many Americans, I spent the evening of the 2004 
eiection watching the returns on television and wondering 
how the exit poiis, which predicted an overwhelming victory 
for John Kerry, had gotten it so wrong. By midnight, the 
officiai taiiies showed a decisive iead for George Bush •• and 
the next day, iacking enough iegai evidence to contest the 
resuits, Kerry conceded. Repubiicans derided anyone who 
expressed doubts about Bush's victory as nut cases in "tinfoil 
hats," while the national media, with few exceptions, did 
little to question the validity of the election. The Washington 
Post immediately dismissed allegations of fraud as 
"conspiracy theories, "(1) and The New York Times declared 
that "there is no evidence of vote theft or errors on a large 
scale. "(2) 

But despite the media blackout, indications continued to emerge that something deeply troubling had taken place in 
2004. Nearly half of the 6 million /\merlcan voters living abroad(3) never received their ballots -- or received them too 
late to vote(4^ — after the Pentagon unaccountably shut down a state-of-the-art Web site used to file overseas 
registrations. (5) A consulting firm called Sproul & /Associates, which was hired by the Republican National Committee to 
register voters in six battleground states,(6) was discovered shredding Democratic registrations. (7) In New Mexico, 
which was decided by 5,988 votes,(8) malfunctioning machines mysteriously failed to properly register a presidential 
vote on more than 20,000 ballots. (9) Nationwide, according to the federal commission charged with implementing 
election reforms, as many as 1 million ballots were spoiled by faulty voting equipment — roughly one for every 100 
cast. (10) 

The reports were especially disturbing in Ohio, the critical battleground state that clinched Bush’s victory in the electoral 
college. Officials there purged tens of thousands of eligible voters from the roils, neglected to process registration cards 
generated by Democratic voter drives, shortchanged Democratic precincts when they allocated voting machines and 
illegally derailed a recount that could have given Kerry the presidency. A precinct in an evangelical church in Miami 
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County recorded an impossibly high turnout of ninety-eight percent, while a polling place in inner-city Cleveland 
recorded an equally Impossible turnout of only seven percent. In Warren County, GOP election officials even invented a 
nonexistent terrorist threat to bar the media from monitoring the official vote count.(ll) 

Any election, of course, will have anomalies. America's voting system is a messy patchwork of polling rules run mostly 
by county and city officials. "We didn’t have one election for president in ^04," says Robert Pastor, who directs the 
Center for Democracy and Election Management at American University. "We didn’t have fifty elections. We actually had 
13,000 elections run by 13,000 independent, quasi-sovereign counties and municipalities." 

But what is most anomalous about the Irregularities in 2004 was their decidedly partisan bent: Almost without exception 
they hurt John Kerry and benefited George Bush. After carefully examining the evidence, I've become convinced that 
the president’s party mounted a massive, coordinated campaign to subvert the will of the people in 2004. Across the 
country. Republican election officials and party stalwarts employed a wide range of illegal and unethical tactics to fix the 
election. A review of the available data reveals that in Ohio alone, at least 357, (X)0 voters, the overwhelming majority 
of them Democratic, were prevented from casting ballots or did not have their votes counted in 2004(12) -- more than 
enough to shift the results of an election decided by 118,601 votes. (13) (See Ohi o’s Missing V otcsJ In what may be the 
single most astounding fact from the election, one in every four Ohio citizens who registered to vote in 2004 showed up 
at the polls only to discover that they were not listed on the rolls, thanks to GOP efforts to stem the unprecedented flood 
of Democrats eager to cast ballots, (14) And that doesn't even take into account the troubling evidence of outright fraud, 
which indicates that upwards of 80,000 votes for Kerry were counted instead for Bush. That alone is a swing of more 
than 160,000 votes -- enough to have put John Kerry in the White House. (15) 

"It was terrible," says Sen, Christopher Dodd, who helped craft reforms in 2002 that were supposed to prevent such 
electoral abuses. "People waiting In line for twelve hours to cast their ballots, people not being allowed to vote because 
they were in the wrong precinct -- it was an outrage. In Ohio, you had a secretary of state who was determined to 
guarantee a Republican outcome. I'm terribly disheartened." 

Indeed, the extent of the GOP’s effort to rig the vote shocked even the most experienced observers of American 
elections. "Ohio was as dirty an election as America has ever seen," Lou Harris, the father of modern political polling, 
told me. "You look at the turnout and votes in individual predncts, compared to the historic patterns In those counties, 
and you can tell where the discrepancies are. They stand out like a sore thumb." 

I. The Exit Polls 

The first Indication that something was gravely amiss on November 2nd, 2004, was the inexplicable discrepancies 
between exit polls and actual vote counts. Polls in thirty states weren’t just off the mark - they deviated to an extent 
that cannot be accounted for by their margin of error. In all but four states, the discrepancy favored President Bush, (16) 

Over the past decades, exit polling has evolved into an exact science. Indeed, among pollsters and statisticians, such 
surveys are thought to be the most reliable. Unlike pre-election polls, in which voters are asked to predict their own 
behavior at some point in the future, exit polls ask voters leaving the voting booth to report an action they just 
executed. The results are exquisitely accurate: Exit polls in Germany, for example, have never missed the mark by 
more than three-tenths of one percent.(17) "Exit polls are almost never wrong,” Dick Morris, a political consultant who 
has worked for both Republicans and Democrats, noted after the 2004 vote. Such surveys are "so reliable," he added, 
"that they are used as guides to the relative honesty of elections in Third World countries. "(18) In 2003, vote tampering 
revealed by exit polling in the Republic of Georgia forced Eduard Shevardnadze to step down. (19) And in November 
2004, exit polling in the Ukraine -- paid for by the Bush administration ~ exposed election fraud that denied Viktor 
Yushchenko the presidency. (20) 

But that same month, when exit polls revealed disturbing disparities in the U.S. election, the six media organizations 
that had commissioned the survey treated its very existence as an embarrassment. Instead of treating the 
discrepancies as a story meriting investigation, the networks scrubbed the offending results from their Web sites and 
substituted them with "corrected" numbers that had been weighted, retroactively, to match the official vote count. 
Rather than finding fault with the election results, the mainstream media preferred to dismiss the polls as Hawed. (21) 

"The people who ran the exit polling, and all those of us who were their clients, recognized that it was deeply flawed," 
says Tom Brokaw, who served as anchor for NBC News during the 2004 election. "They were really screwed up -- the 
old models just don’t work anymore. I would not go on the air with them again." 

In fact, the exit poll created for the 2004 election was designed to be the most reliable voter survey in history. The six 
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news organizations -- running the ideological gamut from CBS to Fox News — retained Edison Media Research and 
Mitofsky International, (22) whose principal, Warren Mitofsky, pioneered the exit poll for CBS in 1967(23) and is widely 
credited with assuring the credibility of Mexico's elections in 1994.(24) For its nationwide poll, Edison/Mitofsky selected a 
random subsample of 12,219 voters(25) — approximately six times larger than those normally used in national polls(26) 
-- driving the margin of error down to approximately plus or minus one percent.{27) 

On the evening of the vote, reporters at each of the major networks were briefed by pollsters at 7:54 p.m. Kerry, they 
were informed, had an insurmountable lead and would win by a rout: at least 309 electoral votes to Bush's 174, with 
fifty-five too close to call. (28) In London, Prime Minister Tony Blair went to bed contemplating his relationship with 
President-elect Kerry. (29) 

As the last polling stations closed on the West Coast, exit polls showed Kerry ahead in ten of eleven battleground states 
-- including commanding leads in Ohio and Florida ~ and winning by a million and a half votes nationally. The exit polls 
even showed Kerry breathing down Bush’s neck in supposed GOP strongholds Virginia and North Carolina. (30) Against 
these numbers, the statistical likelihood of Bush winning was less than one in 450,000.(31) "Either the exit polls, by and 
large, are completely wrong, " a Fox News analyst declared, "or George Bush loses.''(32) 

But as the evening progressed, official tallies began to show implausible disparities -- as much as 9.5 percent -- with the 
exit polls. In ten of the eleven battleground states, the tallied margins departed from what the polls had predicted. In 
every case, the shift favored Bush. Based on exit polls, CNN had predicted l^rry defeating Bush in Ohio by a margin of 
4.2 percentage points. Instead, election results showed Bush winning the state by 2.5 percent. Bush also tallied 6.5 
percent more than the polls had predicted in Pennsylvania, and 4.9 percent more in Florida. (33) 

According to Steven F. Freeman, a visiting scholar at the University of Pennsylvania who specializes in research 
methodology, the odds against all three of those shifts occurring in concert are one in 660,000. ”As much as we can say 
In sound science that something Is Impossible," he says, "it is impossible that the discrepancies between predicted and 
actual vote count In the three critical battleground states of the 2004 election could have been due to chance or random 
error." (See The Tale of t he Fx it Polls) 

Puzzled by the discrepancies, Freeman laboriously examined the raw polling data released by EdIson/MItofsky In January 
2005. "I'm not even political •• I despise the Democrats,” he says. "I'm a survey expert. I got into this because I was 
mystified about how the exit polls couid have been so wrong.” In his forthcoming book, IVas tfte 2004 Presidential 
Election Stolen? Exit Polls, Election Fraud, and the Official Count, Freeman lays out a statistical analysis of the polls that 
Is deeply troubling. 

In its official postmortem report issued two months after the election, Edison/Mitofsky was unable to identify any flaw In 
its methodology — so the pollsters, In essence, invented one for the electorate. According to Mitofsky, Bush partisans 
were simply disinclined to talk to exit pollsters on November 2nd(34) -- displaying a heretofore unknown and 
undocumented aversion that skewed the polls in Kerry’s favor by a margin of 6.5 percent nationwide. (35) 

Industry peers didn’t buy it. John Zogby, one of the nation’s leading pollsters, told me that Mitofsky's "reluctant 
responder” hypothesis is "preposterous. "(36) Even Mitofsky, in his official report, underscored the hollowness of his 
theory; "It is difficult to pinpoint precisely the reasons that, in general, Kerry voters were more likely to participate in 
the exit polls than Bush voters. "(37) 

Now, thanks to careful examination of Mttofeky’s own data by Freeman and a team of eight researchers, we can say 
conclusively that the theory is dead wrong. In fact it was Democrats, not Republicans, who were more disinclined to 
answer pollsters' questions on Election Day. In Bush strongholds. Freeman and the other researchers found that fifty-six 
percent of voters completed the exit survey -- compared to only fifty -three percent in Kerry strongholds. (38) "The data 
presented to support the claim not only fails to substantiate it," observes Freeman, "but actually contradicts it." 

What's more, Freeman found, the greatest disparities between exit polls and the official vote count came in Republican 
strongholds. In precincts where Bush received at least eighty percent of the vote, the exit polls were off by an average 
of ten percent. By contrast, in precincts where Iferry dominated by eighty percent or more, the exit polls were accurate 
to within three tenths of one percent -- a pattern that suggests Republican election officials stuffed the ballot box in Bush 
country. (39) 

"When you look at the numbers, there is a tremendous amount of data that supports the supposition of election fraud," 
concludes Freeman. "The discrepancies are higher in battleground states, higher where there were Republican 
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governors, higher in states with greater proportions of African-American communities and higher in states where there 
were the most Election Day complaints. All these are strong indicators of fraud — and yet this supposition has been 
utterly ignored by the press and, oddly, by the Democratic Party." 

The evidence is especially strong in Ohio. In January, a team of mathematicians from the National Election Data 
Archive, a nonpartisan watchdog group, compared the state's exit polls against the certified vote count in each of the 
forty-nine precincts polled by Edison/M itofsky. In twenty-two of those precincts — nearly half of those polled — they 
discovered results that differed widely from the official tally. Once again — against all odds -- the widespread 
discrepancies were stacked massively in Bush's favor: In only two of the suspect twenty-two precincts did the disparity 
benefit Kerry. The wildest discrepancy came from the precinct Mitofsky numbered "27,” in order to protect the 
anonymity of those surveyed. According to the exit poll, Kerry should have received sixty-seven percent of the vote in 
this precinct. Yet the certified tally gave him only thirty-eight percent. The statistical odds against such a variance are 
just shy of one in 3 billion, (40) 

Such results, according to the archive, provide "virtually irrefutable evidence of vote miscount.” The discrepancies, the 
experts add, "are consistent with the hypothesis that Kerry would have won Ohio's electoral votes if Ohio's official vote 
counts had accurately reflected voter intent. "(41) According to Ron Baiman, vice president of the archive and a public 
policy analyst at Loyola University in Chicago, "No rigorous statistical explanation" can explain the "completely 
nonrandom” disparities that almost uniformly benefited Bush. The final results, he adds, are "completely consistent with 
election fraud — specifically vote shifting." 

II. The Partisan Official 

No State was more important in the 2004 election than Ohio. The state has been key to every Republican presidential 
victory since Abraham Lincoln's, and both parties overwhelmed the state with television ads, field organizers and 
volunteers In an effort to register new voters and energize old ones. Bush and Kerry traveled to Ohio a total of 
forty-nine times during the campaign -• more than to any other state. (42) 

But in the battle for Ohio, Republicans had a distinct advantage: The man in charge of the counting was Kenneth 
Blackwell, the co-chair of President Bush's re-election committee. (43) As Ohio's secretary of state, Blackwell had broad 
powers to interpret and implement state and federal election laws -- setting standards for everything from the 
processing of voter registration to the conduct of official recounts. (44) And as Bush's re-election chair In Ohio, he had a 
powerful motivation to rig the rules for his candidate. Blackwell, In fact, served as the "principal electoral system 
adviser" for Bush during the 2000 recount in norida,(45) where he witnessed firsthand the success of his counterpart 
Katherine Harris, the Florida secretary of state who co-chalred Bush’s campaign there, (46) 

Blackwell -- now the Republican candidate for governor of Ohio(47) -- is well-known in the state as a fierce partisan 
eager to rise in the GOP. An outspoken leader of Ohio's right-wing fundamentalists, he opposes abortion even in cases of 
rapeC48) and was the chief cheerleader for the anti-gay-marriage amendment that Republicans employed to spark 
turnout in rural counties(49). He has openly denounced Kerry as "an unapologetic liberal Democrat, "(50) and during the 
2004 election he used his official powers to disenfranchise hundreds of thousands of Ohio citizens in Democratic 
strongholds. In a ruling issued two weeks before the election, a federal judge rebuked Blackwell for seeking to 
"accomplish the same result in Ohio in 2004 that occurred in Florida in 2000."(5l) 

"The secretary of state is supposed to administer elections — not throw them," says Rep. Dennis Kucinich, a Democrat 
from Cleveland who has dealt with Blackwell for years. 'The election in Ohio in 2004 stands out as an example of how, 
under color of law, a state election official can frustrate the exercise of the right to vote." 

The most extensive investigation of what happened in Ohio was conducted by Rep. John Conyers, the ranking Democrat 
on the House Judiciary Committee. (52) Frustrated by his party's failure to follow up on the widespread evidence of voter 
intimidation and fraud, Conyers and the committee's minority staff held public hearings in Ohio, where they looked into 
more than 50,000 complaints from voters. (53) In January 2005, Conyers issued a detailed report that outlined "massive 
and unprecedented voter irregularities and anomalies in Ohio." The problems, the report concludes, were "caused by 
intentional misconduct and illegal behavior, much of it involving Secretary of State J. Kenneth Blackwell .”(54) 

"Blackwell made Katherine Harris look like a cupcake," Conyers told me. "He saw his role as limiting the participation of 
Democratic voters. We had hearings in Columbus for two days. We could have stayed two weeks, the level of fury was 
so high. Thousands of people wanted to testify. Nothing like this had ever happened to them before." 

When ROLLING STONE confronted Blackwell about his overtly partisan attempts to subvert the election, he dismissed 
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any such claim as "silly on its face." Ohio, he insisted in a telephone interview, set a "gold standard" for electoral 
fairness. In fact, his campaign to subvert the will of the voters had begun long before Election Day. Instead of 
welcoming the avalanche of citizen involvement sparked by the campaign, Blackwell permitted election officials in 
Cleveland, Cincinnati and Toledo to conduct a massive purge of their voter rolls, summarily expunging the names of 
more than 300,000 voters who had failed to cast ballots in the previous two national elections. (55) In Cleveland, which 
went Hve-to-one for Kerry, nearly one in four voters were wiped from the rolls between 2000 and 2004.(56) 

There were legitimate reasons to clean up voting lists: Many of the names undoubtedly belonged to people who had 
moved or died. But thousands more were duly registered voters who were deprived of their constitutional right to vote 
-- often without any notification -- simply because they had decided not to go to the polls in prior elections. (57) In 
Cleveland’s precinct 6C, where more than half the voters on the rolls were deleted,(58) turnout was only 7.1 
percent(59) -- the lowest in the state. 

According to the Conyers report, improper purging "likely disenfranchised tens of thousands of voters statewide. "(60) If 
only one in ten of the 300,000 purged voters showed up on Election Day -- a conservative estimate, according to 
election scholars -- that is 30,000 citizens who were unfairly denied the opportunity to cast ballots. 

III. The Strike Force 

In the months leading up to the election, Ohio was in the midst of the biggest registration drive in its history. Tens of 
thousands of volunteers and paid political operatives from both parties canvassed the state, racing to register new 
voters in advance of the October 4th deadline. To those on the ground, it was clear that Democrats were outpacing their 
Republican counterparts: A New York Times analysis before the election found that new registrations in traditional 
Democratic strongholds were up 250 percent, compared to only twenty-five percent In Republican-leaning counties. (61) 
"The Democrats have been beating the pants off us in the air and on the ground," a GOP county official in Columbus 
confessed to The Washington Times. (62) 

To stem the tide of new registrations, the Republican National Committee and the Ohio Republican Party attempted to 
knock tens of thousands of predominantly minority and urban voters off the rolls through illegal mailings known In 
electioneering Jargon as "caging." During the Eighties, after the GOP used such mailings to disenfranchise nearly 76,000 
black voters In New Jersey and Louisiana, it was forced to sign two separate court orders agreeing to abstain from 
caging. (63) But during the summer of 2004, the GOP targeted minority voters in Ohio by zip code, sending registered 
letters to more than 200,000 newly registered voters(64) in sixty-five counties.(65) On October 22nd, a mere eleven 
days before the election, Ohio Republican Party Chairman Bob Bennett •• who also chairs the board of elections In 
Cuyahoga County -- sought to invalidate the registrations of 35,427 voters who had refused to sign for the letters or 
whose mall came back as undeliverable. (66) Almost half of the challenged voters were from Democratic strongholds In 
and around Cleveland. (67) 

There were plenty of valid reasons that voters had failed to respond to the mailings: The list included people who 
couldn't sign for the letters because they were serving in the U.S. military, college students whose school and home 
addresses differed, (68) and more than l,OCO homeless people who had no permanent mailing address. (69) But the 
undeliverable mail, Bennett claimed, proved the new registrations were fraudulent. 

By law, each voter was supposed to receive a hearing before being stricken from the rolls. (70) Instead, in the week 
before the election, kangaroo courts were rapidly set up across the state at Blackwell’s direction that would inevitably 
disenfranchise thousands of voters at a lime(71) — a process that one Democratic election official in Toledo likened to an 
"inquisition. "(72) Not that anyone was given a chance to actually show up and defend their right to vote: Notices to 
challenged voters were not only sent out impossibly late in the process, they were mailed to tfie very addresses that the 
Republicans contended were faulty. (73) Adding to the atmosphere of intimidation, sheriffs detectives in Sandusky 
County were dispatched to the homes of challenged voters to investigate the GOP’s claims of fraud. (74) 
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"I’m afraid this is going to scare these people half to death, 
and they are never going to show up on Election Day," Barb 
Tuckerman, director of the Sandusky Board of Elections, told 
local reporters. "Many of them are young people who have 
registered for the first time. I’ve called some of these people, 
and they are perfectly legitimate. "(75) 

On October 27th, ruling that the effort likely violated both the 
"constitutional right to due process and constitutional right to 
vote," U.S. District Judge Susan DIott put a halt to the GOP 
challenge(76) -- but not before tens of thousands of new 
voters received notices claiming they were improperly 
registered. Some election officials in the state illegally 
ignored DIott’s ruling, stripping hundreds of voters from the 
rolls. (77) In Columbus and elsewhere, challenged registrants 
were never notified that the court had cleared them to vote. 

On October 29th, a federal judge found that the Republican 
Party had violated the court orders from the Eighties that barred it from caging. "The return of mail does not implicate 
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fraud," the court aFfirmed,(78) and the disenfrandiisement effort illegally targeted "precincts where minority voters 
predominate, interfering with and discouraging voters from voting in those districts. "(79) Nor were such caging efforts 
iimited to Ohio: The GOP aiso targeted hundreds of thousands of urban voters in the battieground states of Fiorida,(80) 
Pennsyivania(81) and Wisconsin. (82) 

Repubiicans in Ohio also worked to deny the vote to citizens who had served jail time for feionies. Aithough rehabiiitated 
prisoners are entitled to vote in Ohio, election officials in Cincinnati demanded that former convicts get a judge to sign 
off before they couid register to vote. (83) In case they didn't get the message, Repubiican operatives turned to 
intimidation. According to the Conyers report, a team of twenty-five GOP volunteers calling themselves the Mighty 
Texas Strike Force holed up at the Holiday Inn in Columbus a day before the election, around the corner from the 
headquarters of the Ohio Republican Party -- which paid for their hotel rooms. The men were overheard by a hotel 
worker "using pay phones to make intimidating calls to likely voters" and threatening former convicts with jail time if 
they tried to cast ballots. (84) 

This was no freelance operation. The Strike Force — an offshoot of the Republican National Committee(85) -- was part of 
a team of more than 1,500 volunteers from Texas who were deployed to battleground states, usually in teams of ten. 
Their leader was Pat Oxford, (86) a Houston lawyer who managed Bush's legal defense team in 2000 in Florida, (87) 
where he warmly praised the efforts of a mob that stormed the Miami-Dade County election offices and halted the 
recount. It was later revealed that those Involved in the "Brooks Brothers Riot" were not angry Floridians but paid GOP 
staffers, many of them flown in from out of state. (88) Photos of the protest show that one of the "rioters'' was Joel 
Kaplan, who has just taken the place of Karl Rove at the White House, where he now directs the president's policy 
operations.(89) 

IV. Barriers to Registration 

To further monkey-wrench the process he was bound by law to safeguard, Biadcwell cited an arcane elections regulation 
to make it harder to register new voters. In a now-infamous decree, Blackwell announced on September 7th ■■ less than 
a month before the filing deadline -- that election officials would process regislratton forms only if they were printed on 
eighty-pound unwaxed white paper stock, similar to a typical postcard. Justifying his decision to ROLLING STONE, 
Blackwell portrayed it as an attempt to protect voters: 'The postal service had recommended to us that we establish a 
heavy enough paper-weight standard that we not disenfranchise voters by having their registration form damaged by 
postal equipment." Yet Blackwell's order also applied to registrations delivered in person to election offices. He further 
specified that any valid registration cards printed on lesser paper stock that miraculously survived the shredding 
gauntlet at the post office were not to be processed; instead, they were to be treated as applications for a registration 
form, requiring election boards to send out a brand-new card.(90) 

Blackwell's directive clearly violated the Voting Rights Act, which stipulates that no one may be denied the right to vote 
because of a registration error that "is not material in determining whether such individual is qualified under state law to 
vote. "(91) The decision immediately threw registration efforts into chaos. Local newspapers that had printed 
registration forms in their pages saw their efforts invalidated.(92) Delaware County posted a notice online saying it 
could no longer accept its own registration forms. (93) Even Blackwell couldn't follow the protocol; The Columbus 
Dispatch reported that his own staff distributed registration forms on lighter-weight paper that was illegal under his rule. 
Under the threat of court action, Blackwell ultimately revoked his order on September 28th -- six days before the 
registration deadline. (94) 

But by then, the damage was done. Election boards across the state, already understaffed and backlogged with 
registration forms, were unable to process them all in time. According to a statistical analysis conducted in May by the 
nonpartisan Greater Cleveland Voter Coalition, 16,000 voters in and around the city were disenfranchised because of 
data-entry errors by election officials, (95) and another 15,000 lost the right to vote due to largely inconsequential 
omissions on their registration cards. (96) Statewide, the study concludes, a total of 72,000 voters were disenfranchised 
through avoidable registration errors -- one percent of all voters in an election decided by barely two percent. (97) 

Despite the widespread problems, Blackwell authorized only one investigation of registration errors after the election — 
in Toledo -- but the report by his own inspectors offers a disturbing snapshot of the malfeasance and incompetence that 
plagued the entire state. (98) The top elections official in Toledo was a partisan in the Blackwell mold: Bernadette Noe, 
who chaired both the county board of elections and the county Republican Party. (99) The GOP post was previously held 
by her husband, Tom Noe, (100) who currently foces felony charges for embezzling state funds and illegally laundering 
$45,400 of his own money through intermediaries to the Bush campaign.(lOl) 
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State inspectors who investigated the elections operation in Toledo discovered "areas of grave concern. ”(102) With less 
than a month to go before the election, Bernadette Noe and her board had yet to process 20,000 voter registration 
cards. (103) Board officials arbitrarily decided that mail-in cards (mostly from the Republican suburbs) would be 
processed first, while registrations dropped off at the board's office (the fruit of intensive Democratic registration drives 
in the city) would be processed last. (104) When a grass-roots group called Project Vote delivered a batch of nearly 
10,000 cards just before the October 4th deadline, an elections official casually remarked, "We may not get to 
them. "(105) The same official then instructed employees to date-stamp an entire box containing thousands of forms, 
rather than marking each individual card, as required by law. (106) When the box was opened, officials had no way of 
confirming that the forms were filed prior to the deadline — an error, state inspectors concluded, that could have 
disenfranchised "several thousand" voters from Democratic strongholds. (107) 

The most troubling incident uncovered by the investigation was Noe's decision to allow Republican partisans behind the 
counter in the board of elections office to make photocopies of poslx:ards sent to confirm voter registrations(108) -- 
records that could have been used in the GOP's caging efforts. On their second day in the office, the operatives were 
caught by an elections official tampering with the documents.(109) Investigators slammed the elections board for "a 
series of egregious blunders" that caused "the destruction, mutilation and damage of public records. "(110) 

On Election Day, Noe sent a team of Republican volunteers to the county warehouse where blank ballots were kept out 
in the open, "with no security measures in place. "(Ill) The state's assistant director of elections, who just happened to 
be observing the ballot distribution, demanded they leave. The GOP operatives refused and ultimately had to be turned 
away by police. (112) 

In April 2005, Noe and the entire Board of Elections were forced to resign. But once again, the damage was done. At a 
"Victory 2004" rally held in Toledo four days before the election, President Bush himself singled out a pair of "grass- 
roots" activists for special praise; "I want to thank my friends Bernadette Noe and Tom Noe for their leadership in Lucas 
County. ”(113) 

V. "The Wrong Pew" 

In one of his most effective maneuvers, Blackwell prevented thousands of voters from receiving provisional ballots on 
Election Day. The fall-safe ballots were mandated in 2002, when Congress passed a package of reforms called the Help 
America Vote Act. This would prevent a repeat of the most egregious injustice in the 2000 election, when officials In 
Florida barred thousands of lawfully registered minority voters from the polls because their names didn’t appear on 
flawed precinct rolls. Under the law, would-be voters whose registration is questioned at the polls must be allowed to 
cast provisional ballots that can be counted after the election if the voter's registration proves valid. (114) 

"Provisional ballots were supposed to be this great movement forward," says Tova Andrea Wang, an elections expert 
who served with ex-presidents Jimmy Carter and Gerald Ford on the commission that laid the groundwork for the Help 
America Vote Act. "But then different states erected barriers, and this new right became totally eviscerated." 

In Ohio, Blackwell worked from the beginning to curtail the availability of provisional ballots. (The ballots are most often 
used to protect voters in heavily Democratic urban areas who move often, creating more opportunities for data-entry 
errors by election boards,) Six weeks before the vote, Blackwell illegally decreed that poll workers should make 
on-the-spot judgments as to whether or not a voter lived in the precinct, and provide provisional ballots only to those 
deemed eligible. (115) When the ruling was challenged in federal court. Judge James Carr could barely contain his anger. 
The very purpose of the Help America Vote Act, he ruled, was to make provisional ballots available to voters told by 
precinct workers that they were ineligible: "By not even mentioning this group ~ the primary beneficiaries of HAVA’s 
provisional-voting provisions -- Blackwell apparently seeks to accomplish the same result in Ohio in 2004 that occurred 
in Florida in 2000."(116) 

But instead of complying with the judge’s order to expand provisional balloting, Blackwell insisted that Carr was usurping 
his power as secretary of state and made a speech in which he compared himself to Mohandas Gandhi, Martin Luther 
King Jr. and the apostle Paul -- saying that he’d rather go to Jail than fellow federal law, (117) The Sixth Circuit Court of 
Appeals upheld Carr’s ruling on October 23rd — but the confusion over the issue still caused untold numbers of voters 
across the state to be illegally turned away at the polls on Election Day without being offered provisional ballots. (118) A 
federal judge also invalidated a decree by Blackwell that denied provisional ballots to absentee voters who were never 
sent their ballots in the mail. But that ruling did not come down until after 3 p.m. on the day of the election, and likely 
failed to filter down to the precinct level at ail — denying the franchise to even more eligible voters. (119) 
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We will never know for certain how many voters in Ohio were denied ballots by Blackwell's two illegal orders. But it is 
possible to put a fairly precise number on those turned away by his most disastrous directive. Traditionally, anyone in 
Ohio who reported to a polling station in their county could obtain a provisional ballot. But Blackwell decided to toss out 
the ballots of anyone who showed up at the wrong precinct — a move guaranteed to disenfranchise Democrats who live 
in urban areas crowded with multiple polling places. On October 14th, Judge Carr overruled the order, but Blackwell 
appealed. (120) In court, he was supported by his friend and campaign contributor Tom Noe, who joined the case as an 
intervenor on behalf of the secretary of state. (121) He also enjoyed the backing of Attorney General John Ashcroft, who 
filed an amicus brief in support of Blackwell’s position — marking the first time in American history that the Justice 
Department had gone to court to block the right of voters to vote. (122) The Sixth Circuit, stacked with four judges 
appointed by George W. Bush, sided with Blackwell. (123) 

Blackwell insists that his decision kept the election dean. "If we had allowed this notion of ?voters without borders' to 
exist," he says, "it would have opened the door to massive fraud." But even Republicans were shocked by the move. 
DeForest Soaries, the GOP chairman of the Election Assistance Commission — the federal agency set up to implement 
the Help America Vote Act -- upbraided Blackwell, saying that the commission disagreed with his decision to deny ballots 
to voters who showed up at the wrong prednct. "The purpose of provisional ballots is to not turn anyone away from the 
polls," Soaries explained. "We want as many votes to count as possible. "(124) 

The decision left hundreds of thousands of voters in predominantly Democratic counties to navigate the state's 
bewildering array of 11,366 predncts, whose boundaries had been redrawn just prior to the election. (125) To further 
compound their confusion, the new precinct lines were misidentifled on the secretary of state's own Web site, which was 
months out of date on Election Day. Many voters, out of habit, reported to polling locations that were no longer theirs. 
Some were mistakenly assured by poll workers on the grounds that they were entitled to cast a provisional ballot at that 
precinct. Instead, thanks to Blackwell's ruling, at least 10,000 provisional votes were tossed out after Election Day 
simply because citizens wound up In the wrong line. (126) 

In Toledo, Brandi and Brittany Stenson each got in a different line to vole in the gym at St. Elizabeth Seton School. Both 
of the sisters were registered to vote at the polling place on the city’s north side, in the shadow of the giant 
DaimlerChrysler plant. Both cast ballots. But when the tallies were added up later, the family resemblance came to an 
abrupt end. Brittany's vote was counted -- but Brandi's wasn’t. It wasn’t enough that she had voted In the right building. 
If she wanted her vote to count, according to Blackwell's ruling, she had to choose the line that led to her assigned 
table. Her ballot -- along with those of her mother, her brother and thirty-seven other voters In the same precinct - 
were thrown out(l27) simply because they were, in the words of Rep. Stephanie Tubbs Jones (D-Ohio), "in the right 
church but the wrong pew. "(128) 

All told, the deliberate chaos that resulted from Blackwell's registration barriers did the trick. Black voters in the state — 
who went overwhelmingly for Kerry -- were twenty percent more likely than whites to be forced to cast a provisional 
ballot.(l29) In the end, nearly three percent of all voters in Ohio were forced to vote provisionally(l30) - and more 
than 35,000 of their ballots were ultimately rejected.(l3l) 

VI. Long Lines 

When Election Day dawned on November 2nd, tens of thousands of Ohio voters who had managed to overcome all the 
obstacles to registration erected by Blackwell discovered that it didn't matter whether they were properly listed on the 
voting rolls -- because long lines at their precincts prevented them from ever making it to the ballot box. Would-be 
voters in Dayton and Cincinnati routinely faced waits as long as three hours. Those in inner-city precincts in Columbus, 
Cleveland and Toledo — which were voting for Kerry by margins of ninety percent or more -- often waited up to seven 
hours. At Kenyon College, students were forced to stand in line for eleven hours before being allowed to vote, with the 
last voters casting their ballots after three in the morning. (132) 

A five-month analysis of the Ohio vote conducted by the Democratic National Committee concluded in June 2005 that 
three percent of all Ohio voters who showed up to vote on Election Day were forced to leave without casting a 
ballot. (133) That's more than 174,000 voters. 'The vast majority of this lost vote," concluded the Conyers report, "was 
concentrated in urban, minority and Democratic-leaning areas."(134) Statewide, African-Americans waited an average 
of fifty -two minutes to vote, compared to only eighteen minutes for whites. (135) 
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The long lines were not only foreseeable -- they were 
actually created by GOP efforts. Republicans in the state 
legislature, citing new electronic voting machines that were 
Supposed to speed voting, authorized local election boards to 
reduce the number of precincts across Ohio. In most cases, 
the new machines never materialized -- but that didn't stop 
officials in twenty of the state’s eighty-eight counties, all of 
them favorable to Democrats, from slashing the number of 
precincts by at least twenty percent. (136) 

Republican officials also created long lines by failing to 
distribute enough voting machines to inner-city precincts. 

After the Florida disaster in 2000, such problems with 
machines were supposed to be a thing of the past. Under the 
Help America Vote Act, Ohio received more than $30 million 
in federal funds to replace its faulty punch-card machines 
with more reliable systems. (137) But on Election Day, that 
money was sitting in the bank. Why? Because Ken Blackwell 

had applied for an extension until 2006, insisting that there was no point in buying electronic machines that would later 
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have to be retrofitted under Ohio law to generate paper ballots.(138) 

"No one has ever accused our secretary of state of lacking in ability,” says Rep. Kucinich. "He’s a rather bright fellow, 
and he's Involved In the most minute details of his office. There's no doubt that he knew the effect of not having enough 
voting machines in some areas." 

At liberal Kenyon College, where students had registered in record numbers, local election officials provided only two 
voting machines to handle the anticipated surge of up to 1,300 voters. Meanwhile, fundamentalist students at nearby 
Mount Vernon Nazarene University had one machine for 100 voters and faced no lines at all. (139) Citing the lines at 
Kenyon, the Conyers report concluded thatthe "misallocation of machines went beyond urban/suburban discrepancies to 
specifically target Democratic areas. "(140) 

In Columbus, which had registered 125,000 new voters(141) — more than half of them black(142) -- the board of 
elections estimated that it would need 5,000 machines to handle the huge surge. (143) "On Election Day, the county 
experienced an unprecedented turnout that could only be compared to a 500-year flood," says Matt Damschroder,(144) 
chairman of the Franklin County Board of Elections and the former head of the Republican Party in Columbus. (145) But 
instead of buying more equipment, the Conyers investigation found, Damschroder decided to "make do” with 2,741 
machines. (146) And to make matters worse, he fevored his own party in distributing the equipment. According to The 
Columbus Dispatch, precincts that had gone seventy percent or more for Al Gore in 2000 were allocated seventeen 
fewer machines in 2004, while strong GOP precincts received eight additional machines. (147) An analysis by voter 
advocates found that all but three of the thirty wards with the best voter-to-madiine ratios were in Bush strongholds; all 
but one of the seven with the worst ratios were in Kerry country. (148) 

The result was utterly predictable, According to an investigation by the Columbus Free Press, white Republican 
suburbanites, blessed with a surplus of machines, averaged waits of only twenty-two minutes; black urban Democrats 
averaged three hours and fifteen mlnutes.(149) "The allocation of voting machines In Franklin County was clearly biased 
against voters in precincts with high proportions of African-Americans," concluded Walter Mebane Jr,, a government 
professor at Cornell University who conducted a statistical analysis of the vote in and around Columbus, (150) 

By mIdmorning, when It became clear that voters were dropping out of line radier than braving the wait, precincts 
appealed for the right to distribute paper ballots to speed the process. Blackwell denied the request, saying It was an 
Invitation to fraud. (151) A lawsuit ensued, and the handwritten affidavits submitted by voters and election officials offer 
a heart-rending snapshot of an electoral catastrophe in the offing:(l52) 

From Columbus Precinct 44D; 

"There are three voting machines at this precinct. I have been Informed that In prior elections there were normally four 
voting machines. At 1:45 p.m. there are approximately eighty-five voters in line. At this time, the tine to vote is 
approximately three hours long. This precinct is largely African-American. I have personally witnessed voters leaving 
the polling place without voting due to the length of the line. " 

From Precinct 40: 

"I am serving as a presiding Judge, a position I have held for some 15+ years in precinct 40. In all my years ofserWce, 
the lines are by far the longest I have seen, with some waiting as long as four to five hours. I expect the situation to 
only worsen as the early evening heavy turnout approaches. I have requested additional machines since 6:40 a.m. and 
no assistance has been offered. " 

Precinct 65H: 

"I observed a broken voting machine that was notin use for approximately two hours. The precinct judge was very 
diligent but could not get through to the BOE. " 

Precinct 18A: 

"At 4 p.m. the average wait time is about 4. 5 hours and continuing to increase?. Voters are continuing to leave without 
voting. ” 

As day stretched into evening, U.S. District Judge Algernon Marbley issued a temporary restraining order requiring that 
voters be offered paper ballots. (153) But it was too late: According to bipartisan estimates published in The Washington 
Post, as many as 15,000 voters in Columbus had already given up and gone home. (154) When closing time came at the 
polls, according to the Conyers report, some prednct workers illegally dismissed citizens who had waited for hours in the 
rain — in direct violation of Ohio law, which stipulates that those in line at closing time are allowed to remain and 
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vote. (155) 

The voters disenfranchised by long lines were overwhelmingly Democrats. Because of the unequal distribution of voting 
equipment, the median turnout in Franklin County precincts won by Kerry was fifty-one percent, compared to sixty-one 
percent in those won by Bush. Assuming sixty percent turnout under more equitable conditions, Kerry would have 
gained an additional 17,000 votes in the county.(156) 

In another move certain to add to the traffic jam at the polls, the GOP deployed 3,600 operatives on Election Day to 
challenge voters in thirty-one counties -- most of them in predominantly black and urban areas. (157) Although it was 
billed as a means to "ensure that voters are not disenfranchised by fraud, "(158) Republicans knew that the challengers 
would inevitably create delays for eligible voters. Even Mark Weaver, the GOP's attorney in Ohio, predicted in late 
October that the move would "create chaos, longer lines and frustration."(159) 

The day before the election, Judge DIott attempted to halt the challengers, ruling that "there exists an enormous risk of 
chaos, delay, intimidation and pandemonium inside the polls and in the lines out the doors." DIott was also troubled by 
the placement of Republican challengers: In Hamilton County, fourteen percent of new voters in white areas would be 
confronted at the polls, compared to ninety-seven percent of new voters in black areas.(160) But when the case was 
appealed to the Supreme Court on Election Day, Justice John Paul Stevens allowed the challenges to go forward. "I have 
faith," he ruled, "that the elected officials and numerous election volunteers on the ground will carry out their 
responsibilities in a way that will enable qualified voters to cast their ballots. "(161) 

In fact, Blackwell gave Republican challengers unprecedented access to polling stations, where they intimidated voters, 
worsening delays in Democratic precincts. By the end of the day, thanks to a whirlwind of legal wrangling, the GOP had 
even gotten permission to use the disaedited list of 35,000 names from its illegal caging effort to challenge would-be 
voters. (162) According to the survey by the DNC, nearly 5,000 voters across the state were turned away at the polls 
because of registration challenges -- even though federal law required that they be provided with provisional 
ballots. (163) 

VII. Faulty Machines 

Voters who managed to make It past the array of hurdles erected by Republican officials found themselves confronted 
by voting machines that didn't work. Only 800,000 out of the 5.6 million votes in Ohio were cast on electronic voting 
machines, but they were plagued with errors. (164) In heavily Democratic areas around Youngstown, where nearly 100 
voters reported entering "Kerry" on the touch screen and watching "Bush" light up, at least twenty machines had to be 
recalibrated in the middle of the voting process for chronically flipping Kerry votes to Bush. (165) (Similar "vote hopping" 
from Kerry to Bush was reported by voters and election officials in other states. )(166) Elsewhere, voters complained in 
sworn affidavits that they touched Kerry's name on the screen and it lit up, but that the light had gone out by the time 
they finished their ballot; the Kerry vote faded away. (167) In the state’s most notorious incident, an electronic machine 
at a fundamentalist church in the town of Gahanna recorded a total of 4,258 votes for Bush and 260 votes for 
Kerry. (168) In that precinct, however, there were only 800 registered voters, of whom 638 showed up. (169) (The error, 
which was later blamed on a glitchy memory card, was corrected before the certified vote count,) 

In addition to problems with electronic machines, Ohio’s vote was skewed by old-fashioned punch-card equipment that 
posed what even Blackwell acknowledged was the risk of a "Florida-like calamity. "(170) All but twenty of the state’s 
counties relied on antiquated machines that were virtually guaranteed to destroy votes(171) -- many of which were 
counted by automatic tabulators manufactured by Triad Governmental Systems, (172) the same company that supplied 
Florida's notorious butterfly ballot in 2000. In fact, some 95,000 ballots in Ohio recorded no vote for president at all -- 
most of them on punch-card machines. Even accounting for the tiny fraction of voters in each election who decide not to 
cast votes for president — generally in the range of half a percent, according to Ohio State law professor and respected 
elections scholar Dan Tokaji -- that would mean that at least 66,000 votes were invalidated by faulty voting 
equipment. (173) If counted by hand instead of by automated tabulator, the vast majority of these votes would have 
been discernable. But thanks to a corrupt recount process, only one county hand-counted its ballots. (174) 

Most of the uncounted ballots occurred in Ohio’s big cities. In Cleveland, where nearly 13,000 votes were ruined, a New 
York Times analysis found that black precincts suffered more than twice the rate of spoiled ballots than white 
districts. (175) In Dayton, Kerry-leaning precincts had nearly twice the number of spoiled ballots as Bush-leaning 
precincts. (176) Last April, a federal court ruled that Ohio’s use of punch-card balloting violated the equal-protection 
rights of the citizens who voted on them. (177) 
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In addition to spoiling ballots, the punch-card machines also created bizarre miscounts known as "ballot crawl." In 
Cleveland Precinct 4F, a heavily African-American precinct, Constitution Party candidate Michael Peroutka was credited 
with an impressive forty-one percent of the vote. In Precinct 4N, where Al Gore won ninety-eight percent of the vote in 
2000, Libertarian Party candidate Michael Badnarik was credited with thirty-three percent of the vote. Badnarik and 
Peroutka also picked up a sizable portion of the vote in precincts across Cleveland -- IIM, 3B, 8G, 81, 31.(178) "It 
appears that hundreds, if not thousands, of votes intended to be cast for Senator Kerry were recorded as being for a 
third-party candidate,” the Conyers report concludes.(179) 

But it's not just third-party candidates: Ballot crawl in Cleveland also shifted votes from Kerry to Bush. In Precinct 13B, 
where Bush received only six votes in 2000, he was credited with twenty percent of the total in 2004. Same story in 9P, 
where Bush recorded eighty-seven votes in 2004, compared to his grand total of one in 2000.(180) 

VIII. Rural Counties 

Despite the well-documented effort that prevented hundreds of thousands of voters in urban and minority precincts from 
casting ballots, the worst theft in Ohio may have quietly taken place in rural counties. An examination of election data 
suggests widespread fraud -- and even good old-fashioned stuffing of ballot boxes -- in twelve sparsely populated 
counties scattered across southern and western Ohio: Auglaize, Brown, Butler, Clermont, Darke, Highland, Mercer, 
Miami, Putnam, Shelby, Van Wert and Warren. (See The Twelve Suspect Counties) One key indicator of fraud is to look 
at counties where the presidential vote departs radically from other races on the ballot. By this measure, John Kerry's 
numbers were suspiciously low in each of the twelve counties — and George Bush's were unusually high. 

Take the case of Ellen Connally, a Democrat who lost her race for chief justice of the state Supreme Court. When the 
ballots were counted, Kerry should have drawn far more votes than Connally -- a liberal black judge who supports gay 
rights and campaigned on a shoestring budget. And that's exactly what happened statewide: Kerry tallied 667,000 more 
votes for president than Connally did for chief justice, oulpolling her by a margin of thirty -two percent. Yet in these 
twelve off-the-radar counties, Connally somehow managed to outperform the best-funded Democrat in history, 
thumping Kerry by a grand total of 19,621 votes -- a margin of ten perceni,(i81) The Conyers report -• recognizing that 
thousands of rural Bush voters were unlikely to have backed a gay-friendly Wack Judge roundly rejected In Democratic 
precincts -- suggests that "thousands of votes for Senator Kerry were lost.''(182) 

Kucinich, a veteran of elections in the state, puts it even more bluntly. "Down-ticket candidates shouldn't outperform 
presidential candidates like that," he says. "That just doesn't happen. The question Is: Where did the votes for Kerry 
go?" 
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They certainly weren’t invalidated by faulty voting 
equipment: a trifling one percent of presidential ballots in the 
twelve suspect counties were spoiled. The more likely 
explanation Is that they were fraudulently shifted to Bush. 

Statewide, the president outpolled Thomas Moyer, the 
Republican judge who defeated Connally, by twenty-one 
percent. Yet In the twelve questionable counties. Bush's 
margin over Moyer was fifty percent -• a strong indication 
that the president's certified vote total was inflated. If Kerry 
had maintained his statewide margin over Connally in the 
twelve suspect counties, as he almost assuredly would have 
done in a clean election, he would have bested her by 81,260 
ballots. That's a swing of 162,520 votes from Kerry to Bush -- 
more than enough to alter the outcome. (183) 

"This is very strong evidence that the count is off in those 
counties," says Freeman, the poll analyst. "By itself, without 
anything else, what happened in these twelve counties turns 
Ohio into a Kerry state. To me, this provides every indication of fraud." 

How might this fraud have been carried out? One way to steal votes is to tamper with individual ballots -- and there is 
evidence that Republicans did just that. In Clermont County, where optical scanners were used to tabulate votes, sworn 
affidavits by election observers given to the House Judiciary Committee describe ballots on which marks for Kerry were 
covered up with white stickers, while marks for Bush were filled in to replace tiiem. Rep. Conyers, in a letter to the FBI, 
described the testimony as "strong evidence of vote tampering if not outright fraud." (184) In Miami County, where 
Connally outpaced Kerry, one precinct registered a turnout of 98.55 percent (185) -- meaning that all but ten eligible 
voters went to the polls on Election Day. An investigation by the Columbus Free Press, however, collected affidavits 
from twenty-five people who swear they didn’t vote. (186) 

In addition to altering individual ballots, evidence suggests that Republicans tampered with the software used to 
tabulate votes. In Auglaize County, where Kerry lost not only to Connally but to two other defeated Democratic judicial 
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candidates, voters cast their ballots on touch-screen machines. (187) Two weeks before the election, an employee of 
ES&S, the company that manufactures the machines, was observed by a local election official making an unauthorized 
log-in to the central computer used to compile election results. (188) In Miami County, after 100 percent of precincts 
had already reported their official results, an additional 18,615 votes were inexplicably added to the final tally. The 
last-minute alteration awarded 12,000 of the votes to Bush, boosting his margin of victory in the county by nearly 
6,000. (189) 

The most transparently crooked incident took place in Warren County. In the leadup to the election, Blackwell had 
illegally sought to keep reporters and election observers at least 100 feet away from the polls. (190) The Sixth Circuit, 
ruling that the decree represented an unconstitutional violation of the Rrst Amendment, noted ominously that 
"democracies die behind closed doors." But the decision didn't stop officials in Warren County from devising a way to 
count the vote in secret. Immediately after the polls dosed on Election Day, GOP officials -- citing the FBI — declared 
that the county was facing a terrorist threat that ranked ten on a scale of one to ten. The county administration building 
was hastily locked down, allowing election officials to tabulate the results without any reporters present. 

In fact, there was no terrorist threat. The FBI declared that it had issued no such warning, and an investigation by The 
Cincinnati Enquirer unearthed e-mails showing that the Republican plan to declare a terrorist alert had been in the works 
for eight days prior to the election. Officials had even refined the plot down to the language they used on signs notifying 
the public of a lockdown. (When ROLLING STONE requested copies of the same e-mails from the county, officials 
responded that the documents have been destroyed.) (191) 

The late-night secrecy in Warren County recalls a classic trick; Results are held back until it's determined how many 
votes the favored candidate needs to win, and the totals are then adjusted accordingly, When Warren County finally 
announced its official results - one of the last counOes in the state to do so (192) - the results departed wildly from 
statewide patterns, John Kerry received 2,426 fewer votes for president than Ellen Connally, the poorly funded black 
judge, did for chief justice, (193) As the Conyers report concluded, "It is impossible to rule out the possibility that some 
sort of manipulation of the tallies occurred on election night in the locked-down facility," (194) 

Nor does the electoral tampering appear to have been isolated to these dozen counties, Ohio, like several other states, 
had an Initiative on the ballot In 2004 to outlaw gay marriage. Statewide, the measure proved far more popular than 
Bush, besting the president by 470,000 votes. But in six of the twelve suspect counties -- as well as In six other small 
counties In central Ohio - Bush outpolled the ban on same-sex unions by 16,132 votes. To trust the official tally. In other 
words, you must believe that thousands of rural Ohioans voted for both President Bush and gay marriage. (195) 

IX. Rigging the Recount 

After Kerry conceded the election, the Green and Libertarian parties launched a recount of all eighty-eight counties In 
Ohio. Under state law, county boards of election were required to randomly select three percent of their precincts and 
recount the ballots both by hand and by machine. If the two totals reconciled exactly, a costly hand recount of the 
remaining votes could be avoided; machines could be used to tally the rest. 

But election officials in Ohio worked outside the law to avoid hand recounts. According to charges brought by a special 
prosecutor in April, election officials in Cleveland fraudulently and secretly pre-counted precincts by hand to identify ones 
that would match the machine count. They then used these pre-screened precincts to select the "random" sample of 
three percent used for the recount. 

"If it didn't balance, they excluded those precincts," said the prosecutor, Kevin Baxter, who has filed felony indictments 
against three election workers in Cleveland. 'They screwed with the process and increased the probability, if not the 
certainty, that there would not be a full, countywide hand count." (196) 

Voting machines were also tinkered with prior to the recount. In Hocking County, deputy elections director Sherole 
Eaton caught an employee of Triad -- which provided the software used to count punch-card ballots in nearly half of 
Ohio's counties (197) -- making unauthorized modificabons to the tabulating computer before the recount. Eaton told the 
Conyers committee that the same employee also provided county officials with a "cheat sheet" so that "the count would 
come out perfect and we wouldn't have to do a full hand-recount of the county." (198) After Eaton blew the whistle on 
the illegal tampering, she was fired. 

(199) The same Triad employee was dispatched to do the same work in at least five other counties. (200) Company 
president Tod Rapp -- who contributed to Bush's campaign (201) — has confirmed that Triad routinely makes such 
tabulator adjustments to help election officials avoid hand recounts. In the end, every county serviced by Triad failed to 
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conduct full recounts by hand. (202) 

Even more troubling, in at least two counties, Fulton and Henry, Triad was able to connect to tabulating computers 
remotely via a dial-up connection, and reprogram them to recount only the presidential ballots. (203) If that kind of 
remote tabulator modification is possible for the purposes of the recount, it's no great leap to wonder if such 
modifications might have helped skew the original vote count. But the window for settling such questions is closing 
rapidly: On November 2nd of this year, on the second anniversary of the election, state officials will be permitted under 
Ohio law to shred all ballots from the 2004 election. (204) 

X. What's At Stake 

The mounting evidence that Republicans employed broad, methodical and illegal tactics in the 2004 election should raise 
serious alarms among news organizations. But instead of investigating allegations of wrongdoing, the press has simply 
accepted the result as valid. "We're in a terrible fix," Rep. Conyers told me. "We’ve got a media that uses its bullhorn in 
reverse -- to turn down the volume on this outrage rather than turning it up. That's why our citizens are not up in 
arms." 

The lone news anchor who seriously questioned the integrity of the 2004 election was Keith Olbermann of MSNBC. I 
asked him why he stood against the tide. "I was a sports reporter, so I was used to dealing with numbers," he said. 
"And the numbers made no sense. Kerry had an insurmountable lead in the exit polls on Election Night -- and then 
everything flipped." Olbermann believes that his journalistic colleagues fell down on the job. "I was stunned by the lack 
of interest by investigative reporters," he said. "The Republicans shut down Warren County, allegedly for national 
security purposes - and no one covered it. Shouldn’t someone have sent a camera and a few reporters out there?" 

Olbermann attributes the lack of coverage to self-censorship by journalists. "You can rock the boat, but you can never 
say that the entire ocean Is in trouble," he said. "You cannot say: By the way, there’s something wrong with our 
electoral system." 

Federal officials charged with safeguarding the vote have also failed to contest the election, "Congress hasn't 
investigated this at all," says Kucinich. "There has been no oversight over our nation's most basic right: the right to 
vote. How can we call ourselves a beacon of democracy abroad when the right to vote hasn’t been secured In free and 
fair elections at home?" 

Sen. John Kerry ■■ in a wide-ranging discussion of ROLLING STONE'S investigation -• expressed concern about 
Republican tactics In 2004, but stopped short of saying the election was stolen. "Can 1 draw a conclusion that they 
played tough games and clearly had an intent to reduce the level of our vote? Yes, absolutely. Can I tell you to a 
certainty that it made the difference in the election? I can’t. There’s no way for me to do that. If I could have done that, 
then obviously I would have found some legal recourse." 

Kerry conceded, however, that the widespread irregularities make it impossible to know for certain that the outcome 
reflected the will of the voters, "I think there are clearly states where it is questionable whether everybody's vote is 
being counted, whether everybody is being given the opportunity to register and to vote," he said. "There are clearly 
barriers in too many places to the ability of people to exercise their full franchise. Bar that to be happening in the United 
States of America today is disgraceful." 

Kerry's comments were echoed by Howard Dean, the chairman of the Democratic National Committee. "I’m not 
confident that the election in Ohio was fairly decided," Dean says. "We know that there was substantial voter 
suppression, and the machines were not reliable. It should not be a surprise that the Republicans are willing to do things 
that are unethical to manipulate elections. That’s what we suspect has happened, and we'd like to safeguard our 
elections so that democracy can still be counted on to work." 

To help prevent a repeat of 2004, Kerry has co-sponsored a package of election reforms called the Count Every Vote 
Act. The measure would increase turnout by allowing voters to register at the polls on Election Day, provide provisional 
ballots to voters who inadvertently show up at the wrong precinct, require electronic voting machines to produce paper 
receipts verified by voters, and force election officials like Blackwell to step down if they want to join a campaign. (205) 
But Kerry says his fellow Democrats have been reluctant to push the reforms, fearing that Republicans would use their 
majority in Congress to create even more obstacles to voting. "The real reason there is no appetite up here is that 
people are afraid the Republicans will amend HAVA and shove something far worse down our throats," he told me. 

On May 24th, Sen. Mitch McConnell (R-Ky.) tried unsuccessfully to amend the Immigration bill to bar anyone who lacks a 
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government-issued photo ID from voting (206) -- a rule that would disenfranchise at least six percent of Americans, the 
majority of them urban and poor, who lack such identification. (207) The GOP-controlled state legislature in Indiana 
passed a similar measure, and an ID rule in Georgia was recently struck down as unconstitutional. (208) 

"Why erect those kinds of hurdles unless you’re afraid of voters?" asks Ralph Neas, director of People for the American 
Way. "The country will be better off if everyone votes — Democrats and Republicans. But that is not the Blackwell 
philosophy, that is not the George W. Bush or Jeb Bush philosophy. They want to limit the franchise and go to 
extraordinary lengths to make it more difficult to vote." 

The issue of what happened in 2004 is not an academic one. For the second election in a row, the president of the United 
States was selected not by the uncontested will of the people but under a cloud of dirty tricks. Given the scope of the 
GOP machinations, we simply cannot be certain that the right man now occupies the Oval Office -- which means, in 
effect, that we have been deprived of our faith in democracy itself. 

American history is littered with vote fraud — but rather than learning from our shameful past and cleaning up the 
system, we have allowed the problem to grow even worse. If the last two elections have taught us anything, it is this: 
The single greatest threat to our democracy is the insecurity of our voting system. If people lose faith that their votes 
are accurately and faithfully recorded, they will abandon the ballot box. Nothing less Is at stake here than the entire idea 
of a government by the people. 

Voting, as Thomas Paine said, "is the right upon which all other rights depend." Unless we ensure that right, everything 
else we hold dear is in jeopardy. 

EDITOR'S NOTE: This Story has been updated to clarify a statement in the published version. The article originally 
stated that John Kerry’s campaign "helped the Libertarian and Green parties pay for a recount of all eighty-eight 
counties in Ohio." In fact, the Green Party paid the state recount fee, and the Kerry campaign paid for its own attorney 
as a party to the litigation surrounding the recount. 
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FEC Nominee Hans von Spakovsky: A Repeat Mru.uMKi>i 
Offender 
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In recent weeks, the poKtiozalion of the Department of Justice (OOJ) has 
been in the spoUight Orte of the people implicated In that emerging 
scandal » Hans von Spakovsky. who has been rtominsted to the Federal 
Election Commissron (FEC) and whose confirmation heanng is set for 
tomorrow before the Senate Rules Committee. Previous blog posts have 
highlighted Mr von Spakovsky's misdeeds at the Department of Justice 
and his poor record over the last year as an FEC CommissM>r>er But little 
has been written about von Spakovsky s pre-DOJ involvement wiih a 
group called (he Voting Integnty Proiect (VIP) Who are they ? What did 
they do ? 


VLui>inyK»i CCilfOM 

nnoactUllfri* iaM* 
»•% ijaz) ris -tzn 

tunP m> SmMI 


Both the Mew YorHer magazine and (he online magazine SiCare have 
reported previously on the VIP Here's what has been pubiished thus tar 


" The Fronf wrltten by Jeremy Oerfner for Stare, details the acWities of the 
Voter Integrity Project (VlP), a partisan group to wtach Mr von Spakovsky 
was an advisory board member 


The artcie essentially descnbed the groups activitres as dying to limit 
vote! access, but supposedly increase voter 'mtegrity * From watching 
over people's shoulders at polling locations, to demanding photo 
idendficadon lasvs. the group has died to push laws that would make n 
more difficult to vote while coincidentfy ctsenfranchising tra<ltlonai(y 
Democratic voters 


Pnoi to delving into election policy issues, the VIP group, which appears to 
be defunct, started out its activities by 'answering the call from election 
losers who accused their opponents of fraud * For example theS/afe 
ardde notes that in 1&06, the group hired a private investigator to support 
Its claim (hat Louisiana Senator Mary Landrieu (D-LA) had won her seat as 
a result of votes stolen from her opponent VIP Hied a report with the 
Senate Rules and Administrabon Committee but after a year of 
investigabon by the Committee, the investigation was dropped by a 
unanimous vote 


Although the VIP claimed to be independent and non-partisan it was 
anything but As the Stale article notes, "though VIPs members assert that 
they are both independent and nonpartisan, the organization is essentially 
a conservabve front Five of seven members of the governing board are 
Republicans The lone Democrat is a college student who designed the 
VIP website * Helen Blackwelt, Virginia Chaiiwoman of the Phyllis 
Schiafly's group Eagle Forum, served as VIP's chamwoman of the board 

Perhaps the most ifsturbing aspect of the VIP's activities was its poll 
watching program In the Slate article the President of the Voter Integnty 
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Project (Deborah Phillips) noted that her organization sent in poll watchers 
to look over the shoulders of poll workers. According to Phillips, the group 
wanted to have a chilling effect on voters whose registrations were either 
invalid or questionable. In Phillips' words: "when [illegitimate voters] see 
VIP poll watchers in there checking lists, it has a chilling effect.” But as the 
Slate article correctly notes, such poll watching and voter challenging 
activities can have "a chilling effect on legitimate voters as well.” This is 
especially true because the VIP poll-watching program was often targeted 
to “heavily minority neighborhoods... on the theory that they generate 
suspiciously 'lopsided' results." Essentially, VIP’s theory of poll watching 
seemed to be: if people are voting overwhelmingly Democratic, there must 
be cheating involved. 

In the New Yorker article, titled " Poll Positjon’ by Jeffrey Toobin, we learn 
of von Spakovsky's role in the 2000 Florida Bush v. Gore contest. At that 
time, von Spakovsky was still associated with the Voting Integrity Project 
and the group was commissioned by the State of Florida to clean up 
Florida's voter registration rolls by purging ex-felons from the rolls. But 
von Spakovsky's group ended up purging many people who were not ex- 
felons in error. As the New Yorker reported: “the process for the removal 
of alleged felons... led, notoriously, to the mistaken disenfranchisement of 
thousands of voters, most of them Democratic, before the 2000 election." 
During the weeks after the famously contested election and recount in 
Florida, von Spakovsky served as a volunteer to the Bush campaign 
Soon thereafter, he was awarded a career attorney slot in the Civil Rights 
Division, a slot normally reserved for those hired on merit and without 
regard to their past partisan activities. 

Once he arrived at DOJ, von Spakovsky continued to offer legal advice 
that was flawed and usually aimed at limiting voters’ rights, rather than 
seeking an expansive view of the right to vote. For example, the New 
Yorker piece notes that von Spakovsky advised Maryland officials that the 
state was required to verify Social Security numbers for those registering 
under the Help America Vote Act (HAVA) — an interpretation that the 
Maryland Attorney General's office found "clearly contrary to the statutef,]" 

Congress enacted the ,Na.tLo.DeJ. yoti.r.R.e5).$ttatj.qri .AcJ.af.J.S9.S (also known 
as the “NVRA" and the "Motor Voter Act), to enhance voting opportunities 
for every American, and making it easier for all Americans to register to 
vote and to maintain their registration. The NVRA grants the Department 
of Justice authority to bring civil actions in federal court to enforce its 
requirements. In January 2005, while at DOJ, von Spakovsky used the 
NVRA to launch an anti-voter initiative. As reported by Greg Gordon in the 
June 5 Sacrsme n i o Bee, the Department of Justice sued officials in seven 
states — Alabama, Georgia, Indiana, Maine, Missouri, New Jersey and 
New York — demanding that they comply with NVRA by purging their voter 
rolls. According to former Justice Department Voting Chief Joseph Rich, 
von Spakovsky’s directive changed Justice Department priorities under the 
motor voter law “from expanding registration opportunities — the primary 
purpose of the statute — ^lo unnecessarily forcing jurisdictions to remove 
voters from their voter rolls.” Rich added: "Aggressive purging of the voter 
rolls tends to have a disproportionate impact on voters who move 
frequently, live in cities and have names that are more likely to be 
incorrectly entered into databases." Primarily, Rich sad in the article, this 
means poor, minority voters. The Senate Judiciary Committee has been 
looking into the allegations that Justice Department officials, like Hans von 
Spakovsky and Brad Schlozman, used the law enforcement machinery of 
the Department to achieve partisan gains 

Von Spakovsky also misconstrued the requirements of HAVA in a DOJ 
letter to Arizona election officials stating that those persons casting a 
provisional ballot had to produce identification, later vflthdrawing the letter 
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as containing an inaccurate interpretation of the law. Before the letter was 
withdrawn, however, von Spakovsky attempted to pressure officials at the 
federal Election Administration Commission (EAC) into agreeing with his 
incorrect interpretation, even getting a staff member from U S Senator Kit 
Bond’s (R-MO) office to e-mail the EAC chair about the matter. When the 
EAC chair got wind of this, he wrote von Spakovsl^ a sharply worded 
email saying, "Is the email below from Jack BaiHing [of Senator Bond's 
staff] a product of some phone calls you have made regarding the AZ 
case ? Is it an attempt by you to put pressure on me — and the EAC ? If 
so, I do not appreciate it’ As if this wasn’t bad enough, von Spakovsky 
tried to get the EAC chair to withdraw a letter the EAC had sent to Arizona 
officials informing them that they had to accept federal voter registration 
forms without documented proof of citizenship. He proposed to the EAC 
chair a trade: DOJ would rescind its legally incorrect HAVA letter in 
exchange for the EAC withdrawing its legally correct HAVA letter. Such 
bargaining over federal law enforcement was unprecedented and criticized 
by the EAC chair. 

What seems clear is that von Spakovsky is more obsessed with the issue 
of pursuing voter fraud for partisan gain than he is with protecting voting 
rights. In a speech at Georgetown University in 2004, von Spakovsky 
made it clear that the Department of Justice would focus its attention on 
guarding against voter fraud, and even went so far as to suggest that 
matters involving the rights of voters to participate in elections “might best 
be left to volunteers.” According to von Spakovsky, the best thing for 
elections is to station “poll watchers everywhere in the country throughout 
the whole election process.” 

With all those volunteer poll watchers challenging each and every voter to 
make sure that they are casting a valid ballot, our elections would surely 
be a chaotic mess, long lines would likely ensue, and voters would 
become discouraged from voting or intimidated. Such a result would 
surely be unfortunate for our demoaacy, but it is very much in line with 
von Spakovsky's career goals, which have consistently sought to make 
voting more difficult for voters like you and me. 

Commissioner von Spakovsky’s overtly partisan actions disqualify him from 
confirmation to a post he never deserved to be recess-appointed to in the 
first place His efforts to make it harder for Americans to vote are long 
standing. This is not a close call. The Senate Rules Committee should 
reject his nomination to the FEC. 
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Decision Is Likely to Spur Voter ID Laws in More States 

By IAN URBINA 

WASHINGTON — Far from settling the debate over wter identification, the Supreme Court ruling on 
Monday upholding Indiarm’s voter ID law is likely to lead to more laws and litigation, voting experts said. 

Lawmakers in at least four states may seek to pass stricter regulations in the next year or so, the experts 
said. In response, voting rights groups might sue onbehalf of individuals or groups in an effort to exempt 
them. 

“The court’s opinion is likely to perform the same function for the photo TD debate as the Pennsylvania 
primary did for the Democratic presidential nomination — hardening positions while doing little if anything 
to illuminate a path to resolving the conflict,” said Doug Chapin, director of the Pew Center on the States 
Web site, electionline.org . 

Voting experts said the decision would have limited effects on voting in the primaries and presidential 
election because most state legislatures were not in session, could not call emergency sessions or did not 
have the makeup to pass ID bills. 

Voting experts predict legislative movement this year or next, especially in states with Republican legislative 
majorities and Republican governors. 

Some critics of the decision said they feared that it would add to confusion at the polls. 

“Even before the verdict, we saw confusion surrounding voter ID laws, and now voters and poll workers are 
more likely to think the Supreme Court just approved some national voter TD law, which indeed they did 
not,” said. Jonah H. Goldman, director of the National Campaign for Fair Elections for the Lawyers’ 
Committee for Civil Rights Under Law. 

Mr. Goldman said that poll workers might ask for unrequired identification and that citizens might not vote 
because they mistakenly thought that they could not do so if they did not have certain forms of 
identification. 

In the Indiana primary next Tuesday, little will change, because the ID law has been in force. Twenty-five 
states require identification at the polls for all voters, indiiding seven that require or can request photo ID. 
This year, Texas and at least nine other states, including California, Illinois, New Mexico and Virginia, have 
considered photo ID measures. 

The ruling is likely to set off fierce debates w'here illegal immigration is a hot issue, experts said. In Texas, 
debate over photo ID in 2007 paralyzed the State Senate for weeks before the bill was rejected. In response 
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to the new ruling, the Republican-controlled Legislature will probably be recalled to work on a new ID 
measure, voting experts said. 

In Oklahoma, an identification measure wUl be debated shortly, and in Kansas, voting experts predict that 
lawmakers may act because the governor vetoed an ID bill last year. 

Missouri lawmakers, who are in session, are likely to be encouraged in an effort to put the question on the 
ballot. In 2006, the Missouri Supreme Court struck down an ID law. 

Voting experts said a bill pending in Florida to make its ID law more restrictive was now more likely to pass. 
Advocates for tighter laws called the decision a resounding affirmation. 

“This decision not only confirms the validity of photo ID laws, but it completely indicates the Bush Justice 
Department and refutes those critics who claimed that the department somehow acted improperly when it 
approved Georgia’s photo ID law in 2005,” said Hans A. von Spakovsky, a former member of the Federal 
Election Commission and a former Justice Department official. 

Mr. von Spakovsk^s confirmation to a regular term on the election panel has stalled in the Senate becanse 
of his support for voter ID laws. 

Although voting experts said the decision supported the law that Georgia passed in 2005, it did not 
necessarily substantiate an ID law being challenged in Arizona. 

“There is still a good chance that the Arizona law could be overturned in the courts because it has a 
proof-of-citizenship requirement for voter registration, and the Supreme Court decision did not weigh in on 
the proof-of-citizenship issue," said Mr. Goldman, whose group is involved in the Arizona case. 

Wendy R. Weiser, a law professor at the Brennan Center for Justice at the New York University School of 
Law, said It was important to remember that the mlingdid not give the states a blank check to pass 
restrictive ID laws. 

“The court specifically left open the possibility of lawsuits against ID laws that burden specific gronps of 
citizens like older voters, poor voters and students,” Professor Weiser said, “and all the legislation we. have 
seen to date do, in fact, burden those groups.” 

But, she added, in putting rirtually all the burden of proof on plaintiffs seeking to argne that laws illegally 
restrict their voting rights, the decision makes it much tougher for voting rights groups to prevail in court. 
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Blacks Facing Unfair Obstacles 

July 30, 2004 
By Alaina C. Beverly 

For black and brown voters in Florida, participation in our democracy must 
seem like a game of high-stakes roulette in which the state keeps stacking 
the odds against them. 

In the latest t/;lst, Florida reacted to a state court ruling — which required it 
to help individuals who have completed their sentences to navigate the 
process to restore their voting rights — by complicating that process. The 
state eliminated a form that former offenders are to mail to the Office of 
Executive Clemency in Tallahassee to initiate the restoration process 
Now individuals must wait for notification from the state that they have not 
qualified for automatic restoration of right before they can contact the 
clemency office to request a hearing. 

This is the latest barrier erected by Florida to the full participation of its 
black and brown citizens. 

Before the 2000 elections. Florida used inaccurate criteria and flawed 
methods to create a "felon purge" list that led to the unlawful 
disfranchisement of thousands of voters, mostly African Americans. At 
least 2, 000 of the Individuals on the purge list were convicted in other 
states but had served their sentences and already had their voting rights 
restored by law (in those other states) Nevertheless, they were scrubbed 
from Florida's voting rolls. Many individuals who had never been convicted 
of a crime were on the list because of faulty methods of matching names 
on the voter lists with names of individuals convicted of felony offenses 

In 2001, the NAACP Legal Defense and Educational Fund and a coalition 
of civil-rights organizations filed a lawsuit challenging many of Florida’s 
voting procedures, under federal laws including the Voting Rights Act 
That suit questioned the ways in which Florida identified persons 
potentially ineligible to vote because of a prior felony conviction. The 
NAACP vs. Harris case led to a settlement that required Florida to match 
name and race of individuals on the voter rolls and criminal conviction lists 
before including them on the felon purge list. 

Purge list was inaccurate 

It only recently came to light that, at the time of the settlement, Florida 
officials knew but did not reveal that its criminal convictions database did 
not include race information for Latinos. As a result, the purge list 
prepared in accordance with the settJement procedure was under- 
inclusive and inaccurate. In addition, as The Herald reported on July 2, "at 
least 2, 11 9 of those names... shouldn't [have been] on the list because 
their rights to vote were formally restored through the state's clemency 
process." 
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Florida state officials finally agreed to withdraw the flawed purge listfor 
the November elections. But county election supervisors are still required 
by state law to remove from the voting rolls persons convicted of felonies 
who have not had their rights restored. Recent reports indicate that, with 
the election rapidly approaching and little guidance from the state, some 
supervisors are relying on the flawed state list anyway, in possible 
violation of federal law. 

Excluding minority voters 

Despite its promises to improve election procedures, losing another 
lawsuit over its clemency process, receiving continued criticism from civil- 
rights groups and being the subject of a series of embarrassing news 
stories, Florida continues to adopt and implement election procedures that 
exclude minority voters in general - and African Americans in particular - 
from participating fully in its political process. The righttovote is a 
fundamental part of citizenship, regardless of sex, class, color or 
partisanship that cannot be abridged by state agendes or local election 
officials. 

We will enforce the protections available under federal law to remove the 
barriers that Florida keeps stacking up, so that all eligible voters, and 
especially citizens of color, have equal access to the democratic process. 

Alaina C. Beverly is an Assistant Counsel at the NAACP Legal Defense 
and Educational Fund. /nc. 
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